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guardian, it that the powet of 
uneertificated person wonld at once 

and that, if the litigation entered on by him was 
improper, he could be punished by being made to 


pay the costs.” 


oo 


Nor does he think the propesal of the Govern 
ment of India, to repeal the second clause of sec- 
tion Sof Act XL of 1858, should be carried out. 
Regarding this he writes :— 


“Tf that alteration is made, it seems to me 
that a safeguard which the law now provides for 
minors would become less effectual. Suppose a 
debtor to the estate of a minor forces a person 
interested in the minor to go to Court: if that 
person does not ¢laith the charge of the minor’s 
property, Act XL of 1858 does not stand in his 
way; he sues under Chapter XXXI of the Civil 
Procedure Code, and any betiefit which thay ac- 
crue from the suit would be secured to the minor. 
If the proposed alteration in the Civil Procedure 
Code is made, namely, that no next friend should 
be allowed to take ‘any benefit on behalf of the 
minor unless he satisfies the Court that it will be. 
applied for the benefit of the minor, the debtor 
thus secures the proper guarding of the rights of 


the minor. Again, if the person who makes the |: 


claim on behalf of the minor is also claiming the 

right to have chatge of the property of the 

minor, the debtor can, and it seems to me rightly . 

can, prevent him taking advantage of Chapter 

XXXT of the Code and compel him to take ont an 
_ ciministration eértifieate, this again securing the 
rights of the minor; but if the alteration sug 
gested by the Government were made the debtor 
could not compel him fo take out a certificate, 
and a proviso making him give security that any 
benefit accraing from the litigation should be 
applied on behalf of the minor is not nearly so 
fectual when taken from a person who claims a 
right to have charge of a winor’s property as 
When taken from a person who claims no such 
right, but, without being interested in the minor’s 
property, has merety asked the assistance of the 
Court to get him his rights: sie ete 
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?p whd thinks he- 
charge of the ‘property of a 
under Chapter XXX1; if rio dn challenges him 
he will make to cluim to have the charge of the 
minor's estate, and he will act’ under 
XXXI; but if any one challenges him, it will 
no doubt have the effect, 

coinpélling liim to take ott a ctrtifivate: 


“Another point of view which I submit ma 
be worthy of consideration is the change which 
the alteration of law proposed by Government 
would have in cases where the person who claims 
the right to have charge of the minor's proper’ 
wish with it himself alone. At. pre 
he must establish to the satisfaction of the Cour 
his right to so deal with it and that it will 
dealt with for the benefit of the minor. Once he 
done that no person 
present the minor asa party in asnit, and no 
decrees could be got against’ the estate of the 
minor without making him a party. If the alters 
ation suggested by the Government were catried 
out, afd a persofi who claimed the right to have 
charge of the property of a miner was not bo : 
to take out a certificate in order to be ma a 
defendant in a suit against the minor, might not 
a fraud be committed by a person clai ng the 
right to the property of ‘a minot getting appomt- 
eda guardian ad ditew and suffering a decree to 
be executed against the rty of the minor? 
Such a case could not havin “if the Governnient 
alteration is not carted out, because sich a person 
world have to take out a certifieate béford being 
made a defendant.” % 
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4]. Tue Jeproia, Commissioner or Britis isH 
Bormd— < 


considers that. the clause in the Minors’ je 
shculd be repealed, and the Courts allowed full 
discretion under the Civil Procedure Code. aa 

observes thatthe interests of guardians appoi ted 
under the Minors’ Acts may hen, © 
be opposed to those of the minors. 


42, Tue Cains 
Burma— 


‘ ’ 
invites attention to the remarks of the gr d 
of Rangoon (supra, paragraph 40) regarding 
paneencienie of goctiain 3, clause 2, of Act XE of 
1858 and Chapter XXX1 of the Civil Procedure: 
Code, and suggests that the law should be 80 
expressed as to vonvey the meaning there assigned 
to it. ; 

He agrees that Mr. Justice Mélvill's it 
(ste paragraph 4, supra) shoul not be adopted’; 


Commissioner or Brerise 


but he observes t 


Recorder (see paragraph 40, supra), it 


| desirable to maintain the secopd clause of section 
| 3 of Act XLof 1858. ake oe Se he 


43, Mn. J. Kxox Wient, Devory Cosson 
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as the law now stands, 
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(Point II.—Brecution « 



































~ yemedy the anomaly pointed out “in pee ah & in wh has acte 
of Ht paiistion? Be would compel all guardians of ey oarget ; he has 
by virtue of relationship to take out a certificate | the Court rhich passed 
before sping on behalf of minors. ta satisfactory security that suel 
property shall be applied to 


44. Mr. TH. Muserarr, Distarct Juner oF of the minor. 


_ Syvaer,— 
considers the adeption of Mr. Justice Melvill’s 
roposal (swnra, paragraph 4) would cause great 
inconvenience. ' 


50. Mr. Barouay— ‘ 
says that if his su ion [see 
précis} that the right to sue for 
minors or their estates be given only to 
gers of their estates (the Collectors) 
holders of certificates of administration, 
461 of the Code of Civil» Procedure would, 
cases coming within the provisions of | 
Minors’ Act, be unnecessary.” Spee A ks 

61. Toe Mapras Boaro oF Revenve— ; 
concur with the Government of India. — Peet 

52. Sm Cuanrus TORNER, (LATE) Cmur Justice 
or Mapras,— PANE ees ve 4 
suggests, in connection with section 461 of the F 
Civil Procedure Code, that every Court obtaining 
control over property, of which there is no trustee, | 
belonging to a minor for whom no rdian of 
the property has been appointed, should be requir. 
ed to give such directions as, having regard to the — 
nature of the property, may sufficiently protect it 
from waste aud secure its proper application, =~ 

A rule of this kind is, he says, already followed 
in the Madras High Court. . 


53. Mr. Justice WEest— Sa oe 
thinks the Court should have a diseretion as to 
who may receive money or other property won for 
a minor by a next friend. ps 

He further suggests specific provision being 
made that an administrator duly appointed 8 
have power to receive and pay money for the minor 
under decrees, and also power to settle disputes in 
actual litigation or likely to lead to litigation; — 
also that a proviso might be added affirming the — 
geuveral principle of the voidableness as against the — 
minor of fraudulent and collusive transactions (~~ 
putable to the person benefiting by them, 1 


54. Six Canes Sanaenr axp Mn. Justice 
Metvitu— St 5 ee 
approve of the Government of India’s proposal. 

55. Mr. Justice Firtp— sea gs oe eh 
writes as follows : — Re: 

“Section 461 sufficiently provides 































45. Banu Kornas Cuunper Grose, Govern- 
Ment Pieaper, Syturr, 

makes some remarks bearing on the conflict be- 

tween clause 2 of section 3 of Act XL of 1858 

* and Chapter XXXI of the Civil Procedure Code, 






/ 46 Tur Resipent at Hyperapap— 


i agrees in the remarks in paragraph 5 of the Reso- 
AN lution, as to the conflict between clause 2 of sec- 

tion 2 of Act XX of 1861 and Chapter XXXI 
} of the Civil Procedure Code. But he suggests 
. that instead of repealing that clause it should be 
amended so as to run as follows :— 

“No person shall be entitled to institute or 
defend any suit connected with the estate of a 
minor unless and until he shall have obtained 
“from the Civil Court a certificate of administra- 
tion in respect of such estate : 

« Provided that in cases when no such certifi- 
‘cate has been granted, any Court having jurisdic- 
tion may, when the property in litigation is 
moveable property, or when the value of the pro- 
perty, in litigation does not exceed Rs, 590, allow 
any relative of a minor to institute or defend a 


suit in his behalf.” 


- He “does not anticipate that the number of 

ians by relationship who would have to take 
up certificates [under such a provision] would be 
materially larger than at present, except in the 
case of uncontested applications. In these there 
would probably be an increase, and attendance at 
Court would create a certain amount of hardship, 
which would, however. be minimized by a judi- 
cious resort to the proviso in section 5, Bombay 
Minors’ Act.” “Tt would.” he says, “ further be 
necessary to extend the ‘provisions of section 404, 
Civil Procedure Code, by substituting ‘section 
4407 for ‘section 442.’ ” 


IL—Whrther a next friend or a guardian ad 

, §e. litem should (by an extension of section 461 of the 
Code of Civil Procedure) be allowed to execute a 
decree or receine money or property in the course of 
litigation it being made clear that a next Sriend or 
guardian ad litem, who is also a guardian. appointed 
under the Minors’ ‘Act with power to receive money 
on behalf of the minor, shall not be required to 
give security. a { 














































terests of the minor in respect of mone 
things received or taken by the next 
guardian ad Litem in thore suits to which 
ter of the Code of Civil Procedure 
suits brought by a certificated 
have the same emtrol over the 
of the minor which he w a 
unconnected with litigation, a 
charge of his duty should 
have already pointed out 

précis), by requiring him to give 


mensurate with the 


































48, Mr. S. Supnamantya Jyer, Hiew Courr 
Vaxit, Mapras,— 
is strongly of opinion that neither guardians nor 
next friends should be allowed to take money out. 
of Court on behalf of a minor, whether before or 
after decree, without giving security. 












site 49, Mr, PLumer— a 
would add to the clause which he proposes should 
take the lace of clause 2 of eine 2 of Act x in 





supports the following proposals made by Messrs. 
Melvill d West (J J.) :— 

By Mr. Justice Melvill.—Exeention of 2 decree 
in favour of a minor should not be granted to a 
“next friend” or a “guardian for the suit” until 
such person take out a certificate entitling him to 
the care of the minor’s estate. 


By Mr. Justice West.—When a decree is 
obtained in favour of a minor by a next friend, 
the next friend should be allowed to execute the 
decree either on terms of giving security, or leav- 
ing the money to be dealt with by the Court, or 
on germs of taking out a certificate of administra. 
tion; but a certificated administrator should in all 
eases be entitled to obtain execution of a decree 
obtained in favour of a minor by a next friend. 


He says he can sve no objection to the first. of 
these proposals, whien ‘“ corresponds somewhat 
with the provision of the Roman law contained in 
the early part of Dig. IV., 4, 7, § 25” but he 
would “ prefer to read into Mr, Justice Meivill’s 
proposals that of Mr. Justice West, which closely 
corresponds with the later provision of the Roman 
law contained in the latter part of the same pas- 
sage of the Digest.” He adds “ If the money is 

| paid into Court, I would advocate a provision in 
the law allowing the Court to invest it in Govern- 
ment stock or promissory notes.?? “ee 

Mr. Duthoit prefers such a provision to that 
suggested by the Government of India. 






. 
58. Mx. H. J. Sparks and tae Lirvrenant- 
Governor anv, Curer Cowmrsstoner, Noura- 
Westenn Provinces AND Oupu,— 


approve of the Government of India’s proposal. 
59. Latva Mapaw Gorar— 


suggests that it should be proyided in section 46] 
of the Civil Proéedure Code that “an application 
for execution of decree may be made by the next 
friend of a minor decree-holder, but he is not to 
take out the money without giving security,” 


60. Covowsn C. A. McManon— 
Writes as follows :— 

“I wonld repeal section 461 of the Civil Pro- 
cedure Code. If the person who has to. pay the 
money does not see the necessity, for his own pro- 
tection, of foreing the guardian or next friend to 
take out a certificate, as provided for in my para- 
etaph 4 (see parngvaph 28 of précis], | do not 


see that the Civil Court need trouble itself’ about 
€ matter? ; 


$1. Mumawoan Lane— 
Suggests that the o ‘change required in the law 
the addition dy wen to me 461 of the 
vil ure Code empowering a next friend or 


Suardian ad litem to 
of ad or, 












0 receive property in execution 


‘that the provision in that 
“security is unnecessary and 
¢: % iar aoy 


















of India 
careful consideration. 
Peculiar to India, (1) that 


should be 9 alienations.) 
tion to dispen-q with security in the case of near 
relatives acting as guardians, : 

He further suggests that it 
tional ‘with gdardians desiring 
either to give security or to 
of administration, 






should beleft op=_ 
to execute a decree 
take out a certificate 








63. Coton, car ag , 


agrees with Muhammad Latif (paragraph 61, 
supra) that no security should be required from % 
any guardian under section 464 of the Civil Pro- - 
eaters Code, adding that the provision is unneces- 
sary if the Courts work section 443 properly, 

64. Sardar Gueviat Siven— 
thinks no one should be allowed to receive money 
on behalf of a minor in exeeution of a decree 
unless he either holds a certificate of guardianship 
or tenders sufficient security, 


65, Mr. R. J. Crostawairr— 


says the proposed amendment of section 461 of 


the Civil Procedure Code would be an unquestion~ 
able gain. 


+] 
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madness Ge Vee Maes 
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66. Livurenant-Cotonsy Grack— 
approves of the Government of’ Indin’s proposal, 


67. THe JupiciaL Commissioner or Brrris# oe 
Burma— oc 


approves of the proposed amendment of section 
461 of the Civil Procedure Code, except that he ; 
would not fetter the discretion of the Courts as to | 
taking security, 


68. Tur 


Cur Comsarssionsr or Brirtsy 
URMa— 


approves of the Government of India’s proposal. sees | 
69, Mr. H. Muserarr— PEN 


coneurs in the proposed extension of section 461 
of the Civil Procedure Code, but would not except 
the rule as to security, 


[See also remarks by— 
the Recorder of Rangoon, in paragraph 40 of 
précis; and 
Mr. Wigram, in paragraph 370 of précis. ] . 


T/L and IV. —Whether 


















the following proposals Point IIL 
made by the Hon'ble Mr. Justice Me.vilt with q Voidance 
view to rendering it unsafe Jor any person to enter 
nto any transaction affecting immoveable property, 

except qoith a certificated administra/or, should be 
accepted, namely :— 


(4) that any alienation or incumbrance of, and Court's 
any abandonment uf the rights of the minor simotion ld be. 
in, any immoreable property, by a guardian, required t 
shoulit be mude void, unless he holds a cer~ sti¢ 
lificaie under the Minors’ Act ; and 
(6) that the provision in the second cluuse of 
section 18 of Acis XX of 1864 and XL of 
1858, which requires the previous sanction — 2 
Of the Civil Court to auy alienation or Be 
incumbrance vf immoveable property bya 
cerbificated guardian, should be repealed, = 
70. In regard to proposal (a), the Government 
ia pointed out that it would require very 


the number of ii 















































4:3 st ei 
( Point TIL—V¥e ' 
~ number of guardians by _relationsh 
certificates, and this would en ail much trou : 
the people in attending the Courts, and would also 
teh, by pai Bo business ‘ein soa a ae 
ourt © matter, + gerimonious disputes. | in the interest of t ardian 
“Further, it may be observed that the Govern- | cannot see how riya reg 
ment does not possess any definite knowledge as | the interest of the minor, for whose 
to the supposed evils of the existing system, | law is iebenhleds or are 
beyond the fact that a considerable amount of i 
litigation arises ries | transactions dl by 75. Mr, B. Bancray, Governx 
er oe + but whether this amount of litigation Mapras,— 
large, roan, B the number of the transac- | approves of proposal (a), as bei 
_ tions, may be open to doubt, In connection with | with his syggestion (see 
this point, a further question presents itself, viz., | that no Begs the manager. or ¢é 
whether litigation of the kind under consideration | ministrator should have power to 4 

















adopted, remarking: th oo, A 33 















inal 


} : usually arises from persons wrongfully borer ai minor's estate, & 
a id agi : pre ara tyr rightty 76. Tux Mapras Boanrn or Rey x 
uardians abusing their powers. If the latter is’ : ARD NUE 


a true cause, the nine served by Mr. Justice | concur in the Government of India’s remarks, a5 
elvill would scarcely afford a remedy, inasmuch | - iden ae, sey 
as the guardian, after he had been granted the 1. Sik Cuanves TuRNER— Hs B 
certificate, would, under the second of the two writes:— ; BOM inate, 
proposals embraced in that plan, be left to act “For, reasons which are fully stated in the — 
without the sanction of the Court. On the other Resolution of the Government of India, it does 
hand, if Mr. Justice Melvill’s first proposal were not appear expedient to prohibit guardians from, P| 
adopted without his second, it may perhaps be dealing with the immoveable property of minors — 
anticipated that the number of cases coming be- unless they have obtained a certificate, 
fore the Courts under the. second clause of section | — “In no country is the compulsory recourse to 
18 of Act XX of 1864, and the corresponding | Courts more distasteful to the, peo ple, sel eta 
provision of the Act of 145%, would be so great as | Gountry is property in land more minuw cake | 
to render. it doubtful whether it would not be | divided or intersts in it more largely by | 
es | 
_ 


“ 


£4 


with that degree of care which is essential in such | on his birth a co-owner with his taihes, Mes : 
Fai matters.” throughout this Presideney, except in Malabar and 
ee Ut 71, Mx. Horeutss— - perme hms es sme connie my 
i : - YT in miles and under e tarwi sys! 
We sacks by papel fy ine of proposal (a\. He | (¢ yfajabar aud South Canara, minors on their — 
i thinks the law as it stands already makes it birth beco is of the tarwad ata 
i *angafe to enter into any transaction affecting a ; AE COSONEAEES bs estates. ese 
. * minor's immovesble property, ri says it ecand 78. Mr. Justics Meivitt— its ba ob 
fair to the minor that persons buying such pro- | ., : ‘ ia vcs 

| : gests that, to meet the Government of India’s | 
perty should have to satisfy themselves that the objections to his proposal (a), eases in which the © 
transaction is an equitable one. This safe-guard | i inor’s property does not. exce its, 500 should 
would be removed if guardians were certificated, | 1,6 excepted. With vite denicecioh. gael 

on of managers of joint Hindu famili 


ie 
Ra 
& 


mah the power of the Courts to deal with them | minors, The Mitakshara, which 

















since the certificate would tend to inspire conti- | orolusi ‘od We 
dence in the mind of the purchaser as to the hy whom, see paragraph 379 of pr Sait); 8 (as 
guardian havin absolute power to deal with the eh fran hes de obs snd. the Selanne OB 
roperty ; and that would be an undesireable result, upon the Courts Fvould he says, probably not be 
<. Hutchins’s experience showing that litigation great ially if the District z Mee OCHS) 
in these cases generally arises from the rightful | {4.4 tae sangre ts aciaiail alee eae sre ig ek op | 
guardian, who can easily obtain a certificate, Subordinate Court, at no ae x Ae 
| 


©. abusing his powers. . i 
“ Mr Hutchins would except from his remarks age ete BAR that it is 





























i \ _ the case of undivided families, “and perhaps even ee Rann hs ma 
we w A < : . egy Ww 0. assumes. a ht to 
Sf pof some other joint proprietors. of the prove rty of a minor should be. 
72. Mr. S. Suswamaniya Lyer, Hion Coyrr submit himself, to an examination of 
Vax, Mapras,— and that, pron his fitness, has 
tained and certified by the Court 







thinks it would be unwise to give guardians any : 
absolute authority to bind minors by alienations aM a paces orn tet 











73. Mr. Puumer— majority, any ae oY 
strongly protests against the adoption of proposal trator, * __ The Court, 
a), foe eS ee given in of the tunities for ascertaining the ge 












Government of India’s Resolution, He. thinks administrator, but it bas not th 
there can be little doubt that, litigation arises 
ping if not entirely, from abuse of powers 






tful guardians, and that ‘the proposal is 
rendered useless by proposal (4), in- 
ee cen eee eae : a 
wi r ius. paragraph 71, | *" 

much Kpnates ik auetoat whder | — 












sed alie With 
3, I think that the sanction of the 
ions might properly be given, and 
5 should not after- 


0 
nink 






“19. Mn. T. Autex— 


: dissents from proposal (a). He says “it would 


e 


cause inconvenience to refuse powers of 
alienation to any but certificated ians, and 
to deny them rights which their several systems 
of personal law give them. It would also 
jnundate the Judge’s Court with work of a 
trivial character.” 


80, Tur Jupars or tHe Catcurra Hicu 


. Cougt— 


















r generally in the views expressed in para- 
are Tot the Tispodacaialh of India’s Resolution. 
They cannot support Mr. Justice Melvill’s proposal 
(a), thinking no sufficient cause is shown for 
adopting it, and that it would cause great hard- 
ship, and explaining particularly that it would 
inyolve a serious change in the Hindu Jaw, under 
which alienations by the manager continually 
take place during the minority of some member of 
the family, although he holds no certificate of 
administration. 


81. Mr. Justice Oxprrenp— 


disapproves of Mr. Justice Melvill’s proposal (a). 
He writes :-— : 
“The objections to any such enactment, which 
tite fally set out in the Resolution, appear to me 
conclusive. Such evils as exist are due not so 
much to persons usurping wrongfully the office of 
guardians, as to abuse of their powers by rightful 
guardians, and are nothing in comparison to those 
which would issue from insisting on certificates of 
administration being taken out: not only would 
the general inconvenience be great, but the 
interests of the minor would probably be neglected 
in numerous instances.”” 


$2, Mr. J ustice StraiguT— 


thinks the adoption of Mr. Justice Melvill’s 
proposal (a) woud not be satisfactory, and would 
certainly, in the North-Western Provinces, cause 
enormous inconvenience, 


83. Mr. B. W; Corvis— 


W#Pproves of Mr. Justice Melvill’s proposal (a) 
provided estates of small value are excepted. 


_ 84 Mr. Durnonm— 


says, with reference to the Government of India’s 
remarks in paragraph 7 of the Resolution, (1) 
that he sees no reason to apprehend that the 
Courts would be swamped with minors-protection 
business ; (2ndly) that in most districts of the 


North-Western Provinces aud Oudh the subordin-. 


ate Civil Courts are so distributed that, if the 
mrtg gan he has made elsewhere [see para- 
‘raph 291 of précis] should be approved, no 
appreciable hardship from having to attend Court 
od be caused to the people; and (Srdly) that. he 

5 NOT 1 to at minors- protection 
business ron, in @. North-Western Becsitiges 
and-Oudh, be in any large measure contentious. 


Ht wil) eee alec 
{ch tae Me: Duhon ola ‘to support 
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0] Pe ringer agp 





» 89, Cononn' 










» Wherel 

‘of managing the famil. 
Property. ’ Te 

85. Tue Lieorenant-Governok anp CRIeF 
sige Norri-Wesrern Provinogs an 

UDH,— ' 
invites attention to the opinions expressed by 
Messrs. Oldfield and Straight, J J. [ ragraphs 
81 and 82, st He writes: “If this pro 
sal were adopted, it might result that the number 
of guardians who onl be obliged tq take out 
certificates would be so large that the Courts might 
fail to deal effectively with the numerous cases 
that would come before them; or that the trouble 
and annoyance of having to take ont. certificates 
would deter many persons from undertaking the 
office of guardian, whereby the interests of miuors 
would suffer. The inconveniences pointed out in 

‘aph 7 of the Resolution would undoubtedly 

ollow the adoption of the proposal ; and the facts 
stated by Mr. Dathoit [see 
and also by Mr. Justice Oldtield [see paragraph 
8:, supra} show that the proposal would fail to 
secure its object, since the litigation which arises 
on this subject is chiefly caused, not by persons 
wrongfully usurping the position of guardian, 
but by rightful guardians abusing their powers.’” 


86. Mr, Justice Suyrx— 


says suits in which minors after attaining their 
majority contest alienations made during their 
minority by their guardians are not numerous in 
the Punjab, and that his experience is that persons 
acting as guardians, whether they are the rightful 
guardians or not, do not often abuse their powers, 
but usually try to do what they think best for the 
minor. He adds that his impression is that it is 
the person wh® is rash enough to take a convey~ 
ance from the guardian rather than from the 
minor himself who suffers most under the present 
system, and observes that in such cases the remedy 
hes in the alienee’s own hands. 

He considers that, for the reasons stated in para- 
graph 7 of the Resolution, it would be very unwise 
to adopt Mr. Justice Melvill’s proposal (a) in the 
Punjab, “where, on the whole, the people get on 
very well without having recourse to certificates.” 


87. Musammap Latir— 
is strongly opposed to Mr. Justice Melvill’s pro- 


posal (a), on the grounds that it is unnecessary 


that the ignorance of the people would prevent their 
getting news of so serious a change having been 


tee 2 
We 








divtean 4 
family — 


ragraph 291, infra] — 


made, and that it would increase litigation and _ 


unnecessarily impede the administration of justice, 
He adds that the ordinary law sufficiently provides 
for calling guardians to account for mal-adminis- 
tration of a minor’s estate. 


88. Umar Baxusp— 


thinks the drawbacks attending proposal (a), re- 
sulting from requiring a large number of people 
to have recourse to the Courts, outweigh any ad- 
vantages which it may possess. 

Further on, however, he suggests that alienations 
by certificated guardians who are not relatives of 
the minor, in favour of persons with whom the 
have personal dealings, should be made unsafe, if 
not declared altogether void, Cases have come to 
his knowledge in which guardians have indirectly 


derived personal benefit from such transactions, 
and it is, he says, very hardin such cases to prove 


actual fraud. 


ee 
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LE. P. Gurvox— 
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ome yaaa} 
a ind» Muhamyadan laws suff 
in the matter 
in question, 
90.,Mr. H. 'f. Rivaz— " 
thinks proposal (a) would work great injustice in 
the Punjab, “in many parts of which the peuple 
still remain persistently ignorant of all enact- 
ments which cgnflict with their usual practices, 
and where no evils are apparent as the result of 
the existing system. Cases no doubt oceasionally 
eceur in the Courts where minors, on attaining 
majority, sue to cbntest alidnations of their pro- 
y made during their minority by persons pur- 
porting to act as their guardians. In these cases, 
which are not numerous, I should’ say that the 
alienations contested are upheld as often as they 
are set aside, avd my experience is that in a very 
small minority of the cases does it appear that the 
guardian has really abused his powers as such, or 
seriously neglected the interests of his ward, or in 
fact acted otherwise than for the benefit-of the 
minor. Any dishonesty which appears is usually 
‘hat of the minor or his advisers, who, finding 
when the former comes of age that property which 
during his minority was sold for fair value and for 
his benefit has much ‘increased in value of late 
years, immediately seek to repudiate the transac- 
tion with the sole view of preventing the bond fide 
urchaser from reaping the fruits of what has 
eventually turned out to be a profitable bargain. 
I therefore think that the objections so forcibly 
t forward in, paragraph 7 of the Government of 
Tnidia Resolution deserve the greatest weight and 
consideration so fur as the Panjab is concerned,” 


91. Mr. R. J. CrostawaitTs,— 

referring to paragraph 7 of the Resolution, says 
litigation regarding transactions effected by guard- 
jans arises, according to his experience, almost 
entirely from rightful guardians abusing their 
powers, and ovcurs generally where the Hindu law 
is applicable, the question usually raised being 
whether the minor is bound by the act of the 
manager of the family property. 


92. Mr. Bewart Lat Basu,— 
referring to paragraph 7 of the Resolution, argues 
that the difficulties there stated as likely to be 
caused to guardians by the adoption of Mr. Justice 
Melvill’s proposal (2) ought not to be allowed to 
prevent the enactment of any provision tending 


to the welfare of the minor, whose interests it is 


the duty of the State to protect ; and he considers 
that proposal well calculated to, check the proceed- 
ae of dishonest guardians. ; 

e suggests that, if that proposal is adopted, 


something should be done to reduce court-fees 


chargeable on the certificates of guardians. 


Referring to the possible objection that the 
general requiring of certificates would tend to 
upset the joint family system, he says “ there is a 
marked change in the advanced parts of India, 
where the true notions of the joint family are 


disappearing.” 
93. Lizutenant-CoLtoneL Grace— 


says that in the Central Provinces “litigation 
does not arise from persons wrongfully. usurping 
the position of a guardion, but it often arises 
rightful guardians abusing their powers in 
espect to os gushed effected by them.” 
He does not think it necessary to adopt pro- 
Ki observing that'the interests tae: eae 
. sufficiently guarded, inasmuch as | _ 




















on whom the onus probandi- 
justify and vindicate their doings: 

94. Tue Cuter Comaissioner 0 
Provincrs— ; 
regards proposal (a) as unnecessary a 
The taking out of a certificate, he 
no guarantee that the holder will no 
trust; while, onthe other hand, such @ pi 
as is proposed would tend to hasten undg 
disintegration of the joint family syster 
is already proceeding fast enough, 



























ction 


95. Tur Comaussioner or tHe TE 
vIslonN— : 
considers that “any change in the dire 
making the obligation to take out a ¢ 
&c., more stringent than at present, as 
by Mr. Justice Melvill, is, in the present ition 
of this rhas [British Burma], much to be de. 
precated,” a, 


He continues : : My Pye: for holdit 
opinion are so clearly stated in : 
Resolution, which, I think, is Pree eal i 
gislation of this description, that it is ‘unneeessary 
to go into them ; but I may add that in this 
vince, during the years when the Special 
maintained that the Indian Succession Act 
practically applicable to all classes, the real h 
ship and unnecessary litigation which such 
sures really inflict on all, but especiall i 
poorer and more ignorant portion of the popi- 
like this, were very ¢ 


96. Tue Recorper or Rancoox— bic P| 
agrees with the Government of India that the ba. 
lance of considerations is in favour of not @ 
ing proposal (a). 







lation, in a country 


brought to light.” 





97. Tur JupicraL ComMMIssIONER OF peace 


Burmau— eo 
does not approve of proposal (@). 


He writes: “It seems to me that t 
cannot be far distant when administrative 
ments could be made enabling a specific’ 
local officials corresponding to the Juges. 
of the Code Napolean to watch over the 1 
of minors by controlling’ the appointn 
guardians and nominating a conseil de fa 
surrogate guardians in certain Jocalit 
mivor therein. Great hardship would, | 
be involved in the general application 
vill’s principle so long as the Dis 
Courts are the only Courts which 



















































































such matters.” 








MA— 
considers the reasons stated i 
Resolution justify the rejecti 
99. Mr. J. Knox WiohtT = 
fylly concurs in the reasons adval 
ernment of Indi agra] 































dia in pa 
rejecting 
























tion of proposal (2) would 
erests py especially 
‘@ ave numerous sub-divisions of 


(a 





102. _ W. Hirt, Commssionze or 
ie chefélejections to proposal (2) which are stated 


7 of the Resolution apply fully to 
f Boned al of Coorg. 


| 9$.ire Resipent av Hyperapan— 

a hat if proposal a) is adopted certificates 
E pec ‘a at see tie almost any transaction 
| affecting the immoveable property of a minor 
f could be entered into. ‘The number of applica- 
stion@for certificates would be vastly increased ; 
"and the benefit accruing to the property of minors 
| in,acsmall minority of cases would be counter- 
halivoddd by the detriment to property for want of 
necessary action during the delay which the pro- 
goss of obtaining a certificate would entail. Nor 
would the adoption of this proposal avert that 
class of injury which arises from the abuse of their 
powers by lawful guardians.” . 


[See also remarks by Mr. J. W. Chisholm in 
paragraph 37 of précis. ] 


* 104. In regard to Mr. Justice Melyill’s propo- 
sal (b)* taken separately, the Government of India 
thought it might be partially adopted, even if pro- 
» Sosa (a) were rejected (see paragraph 70 of précis). 
They wrote: “In cases in which no person has a 
legal claim to the guardianship, and the Court 
accordingly exercises a free choice in the selection 
of the guardian, it seems. clear that the sanction of 
the Court to the sale or alienation of immoveable 
operty should be required, as in such cases the 
Gout is in a certain sense answerable for the guar- 
ian; but when the Court merely decides that a 
person is entitled to the guardianship by appoint- 
ment, and also when it decides that a person is 
entitled thereto by virtue of relationship, tbe 
necessity of insisting upon such a restriction is 
perhaps open to doubt. In these cases it might 
sulliee if the guardian were allowed the option of 
submitting the transaction to the Court for sane- 
tion, if he thought it necessary to do so for his 
own protection or for the satisfaction of an intend- 
ing purchaser of the property,” 
105. Mr. Huronms— 
#05 no necessity for making ‘a distinction between 
‘certificated and an uncertificated guardian ; but 
any is 6 be made, he thinks ‘that proposed by 
overmment of India is reasonable, He thinks 
suardian should have the option of bringing 
“y Mportant matter before the Court, and should 
(for the particular purpose of the reference, ap- 
Parently) ‘be required to take outa certificate. 


* 106. Mn. 8, Supramayiya Iven— 


im ly approves ~ te Hatchins’s suggestion 
Hn guardians should have the option of apply- 
ing to the Cou Pp pply 



















rt for advice. 
107, Mn, Wicnaw— ee, 


: iy toga the alienation, 













~_ 


show 
have a 





— | only in the caso bf aliens 





much liti 





relinguis 
without the sapetion of ‘the District Count, and © 
that if the sanction of the Court was obtained thé 
alienation could not be challenged by the tainor 





unless by a regular suit instituted on his behalf ~ 


Within six months. It would, of course, be requi« 
site to provide that a formal inquiry should be — 

held either by the District Court or through a 
Subordinate Court whether the alienation wag 

necessary and expedient, and, if the mother was 

alive, her objection, if any, should be duly consi- - 
ered. 


“T would expressly limit this jurisdiction to 
cases where a particular branch of an undivided 
family was represented by minors. The assent of 
the minor’s father would, as now, imply the assent 
of the children.” 


108. Mr. Pruwer— 


thinks that in the case of certificated guardians 
the sanction of the Court should certainly be re.” 
quired, and that this is necessary in order to pre- 





joint intebest, [ think that © 
gation t8 enact that no such ai on ae 
hment of a minor’s ri ht should be ¥ Be 





yy 


| 


. 2 


vent derelictions of duty on the part of persons 


for whose conduct the Court is in a ‘way responsi- 
ble, an who would without such supervision be 
tempted to go wrong. He explains that this 
would not throw any great burden on the Courts, ~ 
the number of certificated guardians not being: 
large. = 

In the case of alienations, &ec., by guardians’ 
whom the Courts have decided to be entitled b 
appointment or by virtue of relationship to act as 
guardian, he thinks it might be left optional to 
either the guardian or the intending alienee himsel 
to apply to the Court to sanction the alienation, 


109. Mr. E. Barotar— 


thinks that, at any rate in cases where it is pro- 
posed to sell immoveable property above a certain 
value, or to lease it beyond a certain term, or to 
encumber it beyond a certain amount, the sane. 
tion of the Court should be required (in the case 
of both certificated and uncertificated * guardians, 

apparently). He points out that the case quot- 

ed by Mr. Justice Melvill (I. L. R. 5 Cal.” 
363) does not render alienations b certificated 

administrators absolutely unimpeachable, and that 

they can'be set aside if fraud or illegality be 

shown ; but he thinks the learned Judge’s views 

might be met in the following way :— 


“The Act might provide that in all instruments: 


of alienation and ittcumbrance ‘of @ minor’s im- 


moveable property, the manager or certificated ad- 
ministrator should be described as such, and that 
the order of Court sanctioning the alienation or. 
incumbrance should be recited, and that it should 
appear on the face of the instrument that it is — 
made in pursnanee of such order ; and the Act. 
might declare that the title of the purchaser, lessee. 
or ucumbrancer taking under an instrament cou- 
taining such particulars shall, in the absence of 
fraud or illegality, be held conclusive as azainst 
the minor and all persons claiming under him,” 


110. Ti Mavras Boarp or Reveyuz— 
concur with the Government of India. 
111. Sir Crarues Turnen— = in 
thinks the sanction of the Court should be 








tions and ineumbran 





] et ee should 


required 
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(Point IV. — Whether 
"449. Mr. Justice West— x 
would, in the case of minors wig. sole or 
,separate estate, give all guardians right to 
come into Court and get proposed transactions 
approved. As to guardians appointed b the per- 
sonal law of the minor, he would not bind them 
any further than this ; and as to those appointed— 
not merely redognized—by the Court, he would 
make them subject “ to such restrictions as their 
- @ertificates might impose.” 


_ 118. Sie Cuartes SarGENt— 
thinks “the consent of the Court should be re- 
i to give eflect to alienations 
(except leases for a short term of years) and in- 
cumbrances of or upon the minor’s immoveable 
property, as well as to any compromise of the 
minor’s interest in. that property, and that, too, as 
well by the certificated administrator as by any 
other person claiming to have charge of the pro- 
rty.” He thinks “ that the importance attached 
to the granting of a certificate is greatly exag- 
gerated, and that the powers of such administrator 
without the consent of the Court should be con- 
fined to what is strictly management.” 
He suggests that the permission to alietiate or 
encumber should be given by the Civil Court of 
“the district in which the property in question is 
situated, where the minor has property in more 
than one district. 


+ 114. Tax Hon’ste Mx. Pavt— 

thinks the modification suggested by the Govern- 
ment of India might perhaps be safely adopted, 
but that the relinquishmeut of control “hould not 
He does not think purchasers 
further than they are at 
minor’s estate. 


x 


extend any further. 
should be protected any 
present in their dealings with a 


115. Mr. T. T. AvLeN— 

dissents from Mr. Justice Melvill’s proposal (0). 
“He considers it necessary to retain the second 
lause of section 18 of Act XL of 1858. Where 
a _minor’s .property is considerable, he says, @ 
cartificate is almost invariably taken out, and the 
great value of the Act is in the protection which 
the clause in question affords the minor against 
improper alienation of the corpus; while when 
. alienation is necessary the sanction of the J udge, 
which is almost conclusive evidence of the necessity 
of the sale, vastly strengthens the purchaser’s 

security, so that a better price is realised. 


f 116. Tur Jupers or tax Catoutra Hien 
Court— 
see no objection to repealing the second 
section 18 of Act XL of 1858. 
117. Mr. Justice StraicHt— 
thinks clause 2 of section 18 should be retained, 
and that all guardians appointed by the Court, 
whether in right of a will or deed or by its own 
selection, should be brought within its purview, 
118, Mr. H. J. Sparks— 


approves of the Government of India’s proposals. 
(P ease also see his remarks in il 160, 


infra:) ‘ 
119. Mr. B. W. Cowin— 
s approves” of Mr. Justice Melvill’s proposal to 


clause of 


"repeal the clause. His experience ‘shows that the 
onrt is'commonly unable to obtain evidence upon | |, 


2 an opinion with any confidence 


_ fe Pe 
EP Mingsteg ‘phodld 


















is apt to become a dangerous scree 
ps of guardians, The only fp ro 
the clause, he says, is that it gives r 
toa guardian’s doings; but this is” 
sary, and the advantage, moreover, | 
more than counterbalanced by the 
stated above. The real checks are 
the intervention of the minor’s other rel 
friends, and in the liability of the guardian 
hereafter called to account by the minor 
and when these fail, the Court’s sanetio 
cular cases supplies no effective substitute 


120. Mr. Durnorr— Z 
does not. think Mr. “Justice Melvll' prope 
repeal the clause altogether is well vised; but. 

y the 


he sees no objection to a modification of it 
substitution of the words “longer period | a 
m A ths te ae | 
(Please also see his remarks in paragraph /104, 
Commissioner, Norta-WerstERn Pxrovinces axp_ 
though he thinks the matter does not seem | 


portant as to nr a special amendment 4 









































of the minority of the proprietor” 
“period exceeding five years,” 
infra.) 

121. Tue Lrevrenant-Governor AND fy 
OvupHy— : 
is i ag to agree with Mr. Justice felvill, 
existing law. He adds that “the suggestion made 
in paragraph 8 of the Resolution, that guardis 
by appointment or relationship should be ‘allowed. 
the option of submitting any transaction to 
Court for sanction, seems open to the objection 
that it would be likely to produce on the pa of 
guardians a disposition to produce for sancti 
only those transactions in which they wished ta) 
obtain an official screen to questionable proceeds 
ings.” » : 5 
(Please also see his remarks in paragraph 162, 
infra.) 

122, Mr Justice Suvra— t : 
writes :— : x ] 

«] am inclined, to agree in the views of the 
Government of India as expressed in paragra 8 
of the Resolution. But where a guardian who owes 
his status merely to the act of ther Court maleate 
alienation of immoveable eee without the 
sanction of the Court, I am of opinion that the 
alienation should not be treated as abeolutaly wi 
If it appear that the parties to the alienation acted 
in good faith, and that the transaction was for 
benefit of the minor, I do not think the t 
action should be held to be void merely be 
the guardian owed his status to the act 
Court and omitted to obtain the Court’s § 


ft: 































affirmed its validity.” 
128. Latta Mapan Goral— & 
thinks the second clause of io 
of 1858 should be retained, and ¢ 
guardains, whether certificated or 
He further suggests that an © 
be added declaring that alent 
sanction will be not. abso 


the alienation. The onus of pro 
alienation was effected in faith 
the minor’s benefit, would be on the 






the rt should be re- 
make a summary investigation as to the 
y of the alienation or encumbrance sug- 
ie ; and further that a proviso be added 
‘ ring that “no such summary investigation 
should be held to be complete within the meaning 
of the Act unless the near relations of the minor, 
_ » if any, or any friend interested in hie welfare; have 
had an opportunity of protesting or objecting 
before the Court against the suggestions of the 
lie Curator or other administrator within a 
rm to be fixed by the Court, of which due notice 
~ ghall be given to them.” 
_ 125. Coronet C. A. McManon— 
writes :— 
j “TJ would leave the guardian to deal with the 
fiinor’s property at his own risk. An ex parte 
' © geference by a guardian to a Civil Court for 
ganction to a proposed alienation might be very 
. “injurious to the minor’s interests; for the Court 
would only have the ex parte representations of a 
ibly dishonest or interested man to go on, 
. ©1 do not think a reference of this character is 
worth the trouble and expense it involves, and I 
. think it would be better for all concerned to leave 
the guardian to act on his own responsibility and 
risk.” 


126. Munammap Latrr— 


‘considers it desirable to require the Court’s sanction 

“where the Court exercises direct control over 
the property of the minor,” but that sanction 
should not be required where the guardian holds 
his position by virtue of relationship or by virtue 
of a deed of appointment. In the latter cases the 
guordian ought, be thinks, to be held responsible 
to the minor for his acts. 


127. Umar Baxusa— 


suggests that every transaction involving property 
of the value of Rs. 1,000 and upwards should be 
»Meclared invalid unless it has the sanction of the 
‘Court, 


* 128, Cotonezt Gurvooy— 
writes -— 


, “Where of course there is no person with any 
legal claim to the guardianship of a minor; e.g., 
no kinsman or other person who according to the 
Personal law of the mior can claim as a right the 
franionship, and when in such case the Court 
as selected a person to administer the minor’s 
property, it may no doubt be advisable and just 
that the previous sanotion of the Court should be 
‘Tequired to render valid any alienation of a minor’s 
immoveable property ; but the application of this 
restriction to cases where there are persons legally 
entitled to guardianship according to Hindu and 
Muhammadan law, is, I think, to be de ted ; 
At any rate, if such a provision be retained, its ap- 
plication should only be obligatory upon guardians 
mL ec by the Court.’ All other guardians 
might be allowed at their option to apply to the 
i sr or not, if sr 5 al the satisfaction of an 
naing purchaser of the pro (vide para- 
~ Staph 8 of Government of Indies Bosulution).” 
199. Me. HT. Riva— 
considers the Government of India’s proposals 
easonable and worthy of adoption ; 


He suggests that the effect of a0 alionation by 
’s sanction 
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v should be required to ali ae 
Court is not ‘absolutely void, but voidable a 

option of thé minor when he attains 
he chose to repudiate the transaction, 
to a refund, by the minor of so much. ; 
sideration inoney as has been expended for his 
benefit or for the benefit of his estate. If this is 
not the law under the section as it at present 
stands, I think the section should be at least 
modified to the extent abovd indicated, and I 
should be glad myself to see the sectjon go further, 
and give the Court a discretion to refuse to set 


















































transaction was a bon@ fide one made in the inter- 
ests of the minor. This would canse ‘no hardship 
to the minor, as in such cases it is a well establish- 
ed principle that the onus lies upon the party con- 
tracting with the minor’s representative to show 


nefit of the minor,” 
130. Mr. R. J. Crosrawarrre— 


181. Mr. J. W. CutsHomm— 


would repeal the second clause of section 18, 
because in cases of alienation no real check can be 
applied by the Civil Court, and consequently the 
sanction contemplated by the clause is often given 
on incomplete information, and places additiorial 
difficulties in the way of a minor should he sue, on 
obtaining his majority, to set aside any alienation 
made by his guardian as unnecessary. Such suits 
can, he says, always be brought, and by this means 
minors often recover properties wrongfully alien- 
ated, 
132. Tae Carer Commisstoner or Tax Cenrrat 
Provincrs— 
concurs in the Government of India’s proposals, 
133. Taz Recorver or Rancoon— 
would retain the second clause of section 18, 


If 


does not do much harm. 


“It is quite true that in granting sanction 
under the Act the Court has nothing to guide it 
but the ex parte statements of the administrator 
himself, but in the absence of complete arrange- 
ments (such as those alluded to in the preceding 
paragraph)* the necessity of obtaining sanction 
acts as a wholesome though partial check, and 
should not, in my opinion, be done away with,” 

185. Tue Cnter Commissioner or Britis 
Burma— } 


repealing the clause. 
186. Mr. J. Knox Wicar— 


tends to the benefit of the minor and the purchas- 
er alike as well as to the protection of the guardian, 
The necessity for moving the Court, he says, pre- 
vents the making of improper bargains. 


infra). 


oe 


aside a sale (though thee Court’s sanction was. 
wanting) if it was made clearly to appear that the 


that the transaction was bond fide and for the be- 


it does not do much good, he says, at all events it: 


says there appears to be no sufficient reason for — 


thiuke:the clanse should. be ‘retained; becmuen dt 





fully concurs in the Government of India’s ae 
sals, 


ope’ 

184. Taz Juprotar Commissioner or Burris — 

Burma— aes a 

thinks the clause should be retained. He | 
writes :— * 


7 


(Please also seo his remarks in paragraph 179) 34 




















Court for their own protection or for the satisfac-— 


BS 





‘ gourse appears } 
© ministrator should have authority to institute 


(Point V.—Right of ee 
d Point VIL—Declarato 






tion of an intending purchaser of property.” 
138, Tae Resivenr at Hyprrapap— 


approves of the Government of India’s proposals. 
[See also remarks by— 
Mr. W. Wilson,.in paragraphs 74 and 151 of 


précis 
> “Mr, Justice’Melvill, in paragraph 78 of précis ; 
the Hon’ble Mr. O/Sullivan, in paragraph 154 


of précis ; 
Mr. Justice Oldfield, in paragraph 227 of pré- 


eis ; : 
» Mr. Justice Field, in paragraph 258 of précis : 
Khan Ahmad Shah, in paragraph 296 of précis ; 


and 

Sardar Gurdial Singh, in paragraph 297 of pré- 
cis.] 

V.—Whether, assuming it to be the intention of 
the legislature (see sections 464, 440 and 441 of 
the Code of Civil Procedure) that a guardian ap- 
pointed under the Minors’ Act possesses no right as 
such to appear on behalf of a minor, but that he 
must sueas next friend or be appointed to defend 
as guardian ad litem, the Code. of Civil Procedure 
should not be amended so as to make this more 
clear, 


139. Mr. Hutouins— 
would require that every one suing on behalf of a 
minor should either have taken out a certificate or 
cbtained the previous leave of the Court—the 
latter provision to meet cases where the rightful 
ardian is the defendant or is interested in the 
Gefendant or is averse to taking legal proceedings. 
He adds that where the minor is a defendant 
the intention seems to be that he should be sued 
as under the protection of his guardian, where 
one has been certificated or appointed by the 
Court of Wards or a Civil Court, section 443 of 
the Civil Procedure Code being to this extent con- 
_ by section 464; and that it is only where 
e is no such guardian that the particular tri- 


“buaal ie to appoint a guardian ad litem, 


140, Tur Hon’suz Mr. O’Sutttvan, ADvocaTE 
GyxraL or Mapras,— 
suggests that in all suits against a minor the 
administrator should be madea party as guardian 
ad litem, but that the Courts should have power 
to permit a friend or relative of |the minor also to 
appear to defend the suit in cases in which such a 
to be advisable; also that the ad- 


suits on bebalf of the minor, with power to the 
Court to give the conduct of any particular suit, 
or classes of suits, to any person named, other 
» than the administrator. 
141, Tue Mapras Boarp of Revenve, Mr. H. 
J. Spanxs, Lizvrenant-Cotonet Grace AND THE 
Tuncay, Commissioner or Bririsa Borma— 


agree with the Government of India that the Code 
should be amended in the direction indicated. 


442. Sr Cuantes Turner— 


suggests that “except where the conduct of the 


) is impugn 
with that of the minor, the Court 


onal ig he tuted } 


ot 


as to powere of Gr 





or his personal interest is in 
OG Bh ale cha eee 
ie required to recognise as guardian ad litem i 
ae oS ‘willing to undertake the duty, lag ; 








145, Mr, Jusrice Wst— 
thinks no person wishing to sue‘: 
on behalf of a minor should be subje 
restriction other than those involved 
rules as to costs. 

He further thinks it might be éxpli 
vided that an administrator duly appointed sho 
as such, be a tutor capable: of representing | 
minor in all litigation without further ap 
ment. : 

144. Mr. B, W. Cotvin— hee 
sees no reason why there should be any sepirate te 8 
application to be appointed guardian ad lifer ins 
cases where there is a certificated guardian, "The 
certificated administrator should, be thinks, sm 
ex officio guardian ad litem to the minor ae 4 
charge. poe aes 


145.. Tun LirurenantT-GOvERNOR AND Curt 
Commisstuner, Norrn-WesTern Provincks AND 
Ovup1u,— . og 
“grees that if any amendment of the law is to 
be undertaken, it would be well to amend the 
Code of Civil Procedure so as to make it clear — 
what is the status of a guardian appointed under — 
the Minors’ Act in respect of suits instituted on 
pehalf of or against the minor whom he repre-§” 
sents.” " 

146. Mr. H. Muspratt— vid 
says Chapter XXXII of the Civil Procedure Code, 
« gives rise to no difficulty in the appointment of, 
next friends or guardians ad Jitem, and nothing 
hag yet come under notice so as to call for any 
modification of the provisions. ” 


147. Corone, .W. Hitt, 
Coore,— ; 

“ Guardians who have obtained a certifica 
under the Minors’ Act should be empowe 
eue as such without the further intervention’ 
the Court as required by section 443 of the Civil 
Procedure Code: at the same time an order of | 
Court appointing a guardian should not be held 
giving any one who has not obtained a certiligate 
any further authority over a minor.” = “Ss 


[See also remarks by— Ps 

Mr. Plumer, in paragraph 6 of précis ; 

Sir Charles Sargent, in paragraph 13 of 9 

the Hon’ble Mr. Paul, in paragraph 14 of 
précis ; : eset 
Muhammad Latif, in paragraph 29 of préciss 
Umar Bakhsh, in paragraph 80 of précis; -£ J 
Colonel E. P, Gurdon, in paragraph 31 O% — 
Pres Biman oh ta ot pons 

r. H. T. Rivaz, in paragraph +) cls 5 
Sardar Gurdial Singh, in paragraph rs 


précis ; 
Mr. Behari Lal Basu, in 


précis ; \ 
Mr. J. W. Chisholm, in» 
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précis ; ‘ 
Lieutenant-Colonel Grace, in 


précis ; : 
the Recorder of Rangoon, in 
précis ; ea 












| sori Nery deocarteh 


s 5 Whether, if the powers of a guardian who 
owes his status to the mere act of the Court are 
at all, they should not be defined in some 
ay which would indicate that persons having 
transactions with him should bear in mind his 
tative character, and should: not deal with 
Jam as they would if he were acting on his own 
account. 


148. The Government of India specially 
invited suggestions on the latter of these two 
points. The remarks contained in the following 

ragraphs which refer to this point are marked 
Bray” on the margin. ‘ 


149. Mr. Hurcuins— 

observes that Madras Regulation V of 1804, 
seotion 21, clause fourth, gives no greater powers 
to guardian appointed by the Coart of Wards 
or the Zila Court than to other persons acting as 
guardian. As an indication of what the law 
should be on this point, he refers to his remarks 
noted in paragraph 71 of this précis, 


150. Mr. Pruwnr— 

says the legal powers and liabilities of guardians, 
whether acting by virtue of appointment, relation. 
ship or selection by the Court, are the same, and 
he sees no advantage in defining the powers of 
either class. Persons dealing with guardians may 
well, he thinks, be left to protect their own 
interests, 


151. Mr. W. Witson-= 
writes as follows :— 


“With reference to paragraphs 8 and 10 of 
the Resolution, I have to observe that where the 
instrament of appointment defines the powers of a 
guardian, he can deal with the property in accord. 

""iueettherewith without reference to the Courts, 
A guardian by relationship however and a guar- 
dian by appointment whose powers in respect of 
the property are not defined in the instrument of 
appointment are in pmecisely the same position as 
guardians appointed by the Court, and there is 
therefore no reason for ‘relieving them of obliga. 
tions—such as reference to the Court before sale— 
which are imposed on guardians appointed by the 
Court, nor of subjecting them to disabilities to 
which Court-appointed guardians are not liable, 
I think therefore that in the cases of guardian- 
ship by relationship and guardianship by appoint- 
ment, where the instrument of appointment does 
nt define the powers of the guardian, the order of 
the Court should operate merely as a deciarator of 
*tatus, but should, subject to the sume conditions, 

“on such guardians all powers possessed by 
‘ppointed guardians. I would further sug- 

Best that, where, in the case of guardianship by 
*ppointment, the instrument of appintment in the 
pinion of the Court restricts the wers of the 
Guardian to the detriment _ of the minor, his 
i should be extended in such manner as the 

may direct, the exercise of 
powers by the guardian being subj 
than, of section 18 [of ‘Act XX 

_ the operation of the seeond olan 

oof ats of guardians by app 


















74182 Mee B. Bancuri) os 
considers th&t, in cases where a a a ig 
that a person is entitled to a certificate of ad- 
Ministration by virtue of appointment ay by rela- 
tionship, the same strictness should be required, | 
to accounting for moveable property and as to the 
alienation or i rt 
as in other cases excepting that in the former 
he would not require the admihistrator to farn 
security. He would, however, expressely give thg 
pect power to refuse a certificate for good cause 
shown. * 


Herfurther thinks the duties of the manager 
(Collector) and the certificated adnrinistrator 
should be defined with as much particularity as 
possible, so as to prevent mistakes on the part of a 
Collector who might have to take temporary 
charge of a minor’s estate, or on the part of 
others who might go wrong through ignorance. 








153. Mir Aysar-vup-piIn— 


: al 
concurs in the Government of India’s proposals, fay" 


154. Tae How’prx Mr. O’Suttivan— 
wrties :— , 

“The Act should define and limit the powers of 
persons to whom certiicates of administration may. 


be granted with regard to managing, char; ing or 
think — 


alienating the property of minors, and I 
the sanction of the Court should be required in 
order to render valid any alienation of immoveable 
property of a value exceeding Rs. 500,” 


And again, 


“T think it of the utmost importance. either ‘ 


that the power of the administrator to deal with 

the property of the minor should be defined in the 

Act, or that the sanction of the Court should be 

required, so that third persons may be able to rely 

upon the title of the administrator and his capae 

city to bind the interests of the minor 3 and, in — 
order that the interests of the minor may not be 

sacrificed, the Court should be at liberty to enter-— 
tain objections by a friend or relative of the mino 


against any proposal or application by the adminis- 
* 


trator.” 


155. Mr. J. W. Hanpitxy— 


thinks that if the powers of guardians are tobe — 
defined at all, the definition given in Acts XX of 
1364 and XL of 1858, section 18, should be con- 
siderably harrowed. He suggests that the Courts 
inight be left to decide in every case, in accordance 
with the well-established rule, whether the. action 
of guardians has been consistent with the proper 
discharge of their duties. 


156. Mr. G. Morruswasy Cuertrian— 
agrees with Mr. Handley, 


157, Tue Mapras Boarp oy Revenup—= 


“would suggest whether it might not with advan. 
tage be enacted that, in dealing with the property 


of their wards, guardians (including those owing 





their status to the mere act of a Court) should 


have the rights and powers, and be subject to the — 
duties and liabilities, of a trustee, as laid down in ~ 
the Indian Trusts Act, II of 1882.7. :: 


158. Sr Cuartes Turner— eT 


Ao 


a 


ecommends that, where the guardian derives his 
_poviere solely from the act of the Court, those = 
should be defiutd, 









says the first clause of section 18 gives the guardi- 


wers than are allowed him under 

her the nes the gyre ee n law 

inks this very objectionable, and suggests that 
9 ine doslod guatign should be placed on no 
better footing, on the mere strength of the certifi- 
cate be holds, than that which he held originally, 
namely, when he held no such certificate, and the 
effect of the certificate should be no more than to 
declare his status ;” and further :— 

* As to the definition of the powers of guardians 
who owe their status to the mere act of the Civil 
Court, I think it enough to say that these powers 
are well defined in the Hindu and Mubammadan 
law, and no change is desirable,” 


. Healso thinks it should be expressly declared (1) 
that the guardian in dealing with the minor’s pro- 
perty is acting merely in his representative capacity, 
and (2) that his acts shall be open to objection by 
the minor, (/) if the latter, on attaining the age 
of puberty, finds his interests were prejudiced by 
the guardian’s acts, whether sanction was obtained 
to N94 alienation of his immoveable property or 
not, or (i) on the ground of fraud or collusion 
between the manager and the dealer, or (iii) on 
the ground of some misrepresentation of facts 
within the knowledge of the purchaser at the time 
the sanction was obtained, 


greater 


169, Umar Baxusu—- 


thinks it very desirable that the powers of guar- 
diaus of all kinds should be defined. He argues 
that unless this is dove confusion will result, with 
reference to the varying rules of Hindu law, 
Mubammadan law and custom and the powers 
supposed to be derived from the Court making an 
appointment ; also, that it is desirable that guar- 
dians appointed by the Court should be detini- 
tively given wider powers, for the benefit of the 
minor, than they would have under either the 
Hindu or the Mabammadan law. 

His reason for placing all guardians on the 
same footing in this respect is that different rules 
tupplying to different classes of guardians seem 
wanecessary and would cause complications, 

_ He thinks the powers given by clause 1 of see- 
tion 18 of Act XL of 1858 should be maintained 
with this amendment, that the minor sha!l have 
the right, on attaining his majority to impeach the 
acts of his guardian on the ground of fraud or 
8toss carelessness on his part. 

He agrees with the. Government of Tudia that 
the powers of all guatdians should be defined in 
“ome way which would: indicate that they should 
not be dealt with as if they were acting on their 
own account, oy Pte 

170. Cotonen Gurroy— 

Says “there is mu 












arguments: ‘yaragraph 168, supra] against the 
retention of section 18 of het XL of 1858, espe- 


‘to the 


n as to powers of 


ch truth in Muhammad Latif’s 


| writes :— 





s of Jaw requiring that in dealing 
With representatives special caution should be — 
exercised are well understood, and he fears that 
an attempt, to exhaust this subject ima single © 
section of a legislative enactment might lead to 
complications and difficulties instead of serving 
any aseful end,” 3 


172. Tar Lisurenant-Govarnok or THE 
UNJAB— 


agrees with Mr, Rivaz. 


173. Sarpar Gurpmat Sinan—~ 
thinks the powers conferred by section 18, clause 1 
of Act XL of 1858 are too wide, 

He suggests that a simple provision should be 
made to the effect that guardians “ appointed under 
the Act” [? certificated] have, subject to the 
general control of the Court, power to do all acts 
necessary for, the proper management and protec- 
tion of the minor’s estate, 3 


174, Mr. J. W. Cuisrora— 
writes :-— 


“It is no doubt important that trans. 
actions entered into by guardians in good faith 
should not be liable to be set aside ex 
for fraud or other adequate cause. Section 18, 
however, confers on a certificated guardian 
tically all the powers of a proprietor. As in 
point of fact the guardian only represents the 
proprietor owing to his temporary disability as a 
minor, and as there are circumstances under which | 
the action of guardians in regard to the. property 
can be subsequently set aside, in my opinion the 
wording of the section should be altered in the 
sense suggested in paragraph 10 of the Govern- 
ment Resolution, ” 


general principles 





{a 


175. Lreotenant-Cotonz, Grace— 
approves of the Government of India’s pro- [a] 
posals. He thinks the dealings cf guardians with 
other persons in respect of the minor’s property 
should be held to be those of a “ trustee, ” : 

176.¢Tux Recorper or Rancoon— * 

‘sees no objection to the Government of India’s [4] 
proposals. 


177. Tug Jupiciat Commissioner ov Bririsa 
Borma— ; 
writes :— 
“There can, in my opinion, be no doubt that 
the first portion of section 18 of Act XL of 1858 
should be amended. The status of the guardian 
and the powers vested in him should much 
more clearly defined ; and I cannot but think that 
section 8 of Chapter II, Tit. X, Lib. I, of the 
Belgian Code might with advantage be consulted 
on this:subject, ” 


178, Tus Cuter Commissionsr or Baririsi 
Burma— ee 
considers clanse 1 of section 18 might with ad- 
vantoge be amended as suggested by the Govern- 
ment of India. Ti atte 


179. Mr, J. Knox Wigur— 



















-“ With reference to ph 10 of the Reso- 

lution, I am of opinion that the first. clause of 

section 18, Act XL of, 158, should be so amend- 
to make the powers of the 


to 
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Witate fas, Stare TI 












~ ets XX of 1864 and XL of 1858 is retained) vt 


Hom. «ble proporty isto give the purchaser a good tille 


if _. The, mere ganetion, without atly declaration as 














jnterpreted in the way Mr. Tustice ‘Melvill “has 
done,* words may be added toit to make the powers | © 
‘of certificated guardians ‘eo-extensive with “those of | its 3 1 
guardians appointed by virtue of relationship, | affords:him asufficient guide. 
excepting only in this point that the latter ‘have 187, Mz. R. By. A. L. V Raves 
uncontrolled ‘power, ‘whereas the former ‘must Guat Brecebaraes Foniede ite 
‘ secure the sanction of the Court im ‘some cases, d bua tte Fa ee aid aa 
« Ag regards the concluding portion ‘of spara- | 1f a a vi Pd ‘ihe. Bement: 
graph 10, { think i is no necessity ha intro- | inore, ett npr caiti oveable 
dacing anf technical provision in t matter |. * " Pi Haters hemat en ee 
indicated erein. Althongh no such provision is, with'the previous sanction of the Distriet Court, a 
contained in the existing Act, no diffieulty is said rang soviet the same eee ene “a 
‘to have arisen in, practice.” Hindu : wilt ” naging members mndivided | 
180. Mr. H. Muspratr— shia bere hae 
thinks it is mecessary to define what powers | - 188, ‘Tux Hoy’sue Min Humayun Jan, Bana. 
guardians should exercise, whether by virtue vof «a | PUR — Parent 
certificate of appointment or of relationship. agrees with the Government of India, but weuld 
181, Banu Koytas Caunper Guose— say “in the absence of fraud (or collusion) on the 
eonsiders it is necessary ‘to “make any provision part either of the guardian or of the purchaser,” 
such as that suggested: im ‘the’ second clause of 189, ‘Sr Cuarues Torwen— 
writes as follows :— 


paragraph }0 of the Resolution. 

Coronet W. Hini— ‘ eG PK ee OS 
cencurs in the Government of India’s proposals. Misr a habe otha tee ae ] 
‘minor may not dispute. The sanction of the 


183. Tue Resrpent at Hypera ns 
‘eoncurs in the Government of India’s posal | Court implies that the t ; 
neurs 1 2 plies that the ransaction as presented 
‘regarding the first point. He further makes the | jt appeared to be for the interest of the steed 
following suggestions :— In order that the property of minors may not be 
‘depreciated by the difficulty of making as valid a 


_ “The powers of a guardian who owes _ his 
status to the mere act of the Court should be | title as ‘can be made by an owner, it may be desi- 
‘rable to enact that where the Court 1s satisfied 


especially defined at the time of his appointment, 
that the full market-value has been given for the 


and should be limited to.all acts vagy 4 oF the 
“efficient management of the estate, the est lines | property and [? that the guardian | has secured 
to follow. probably ‘being those laid down for the ‘xvostment of pret ain specified 
“Gaties and liabilities of trustees+ Any aliena- the investmeiit, Of the (prige oe a aa 
‘tions extending beyond short leases, and any 
expenditure from the estate upon marriage or 
other ceremonies, should be prohibited except 
“under the order of the Court.” 

{Please also see remarks by Mr. Justice: West 
Gm paragraph 112, supra. J 

Vll—Whether {if clause 2 of section 18 of 





































































7 ela A Sale 


securities, the title of the purchasers shall be de. 


? 


feated only on proof of fraud,” 

190. Ste Crartts SArGENT— : 
‘thinks the title a@quired by the alienee with the 
consent of the Court should be conclusive against 
the minor. 


191. Tur Hon’pue Mr. Pavi- 
discusses the case reported in I. L. R.., 5 Gal., 363; 
should not be made clear that the effect of the | quoted by Mr. Justice Melvill, whieh, he: says, he 
Court’s sanction to seli, alienate, &c., any” immove- 4 


oes not understand to have decided that a sane- 
tioned sale cannot be impeached on ordinary 
grounds. Mr, Paul “ conceives that the object of 
clause 2 of section 1 of the Acts was to prevent 
any such dealings as those prohibited without sane 
tion, and that the sanction is uired’ for the 
benefit of the minor,.and has no relerence to the 
security of the pure ” He “doubts the 
wisdom of discharging guardians from responsil- 
lity for such transactions or of protecting purcbs- 
sers in them, unless the transactions are capable of 
bearing full scrutiny,” and he does not see bow 
the depreciation of price in such a transaction (3 
be avoided without accepting the risk of ping 
transactions injurions to infants, and so doin 
more harm than any: such depreem in pe: 
-ean do. sb a ace) 
192. Mr. Justice Srraicnt—_ 
thinks sanction should, except 


to such property, in the absence of fraud or collu- 
sion on his part. 

184. The Government of India explained that 
if such is not the effect the sanction would, from 
the purchaser’s, point: of view, afford little or no 
_protection, and the minor’s property would eonse- 
quently be depreciated in value, 
984A. Mn, Hurentxs, Tre Mapveras Boanp 
‘or Revenve, Mx. H. J, Sparks, Tae Ligurs- 
*“yant-Govwrnor «np Cuter ComaissionEr, Norrn~ 
lWestwry Provinces anp Ovpn, Mr. H.. Ravaz, 
Tur Cnier Commissioner or Bririse Burma and 
gus Restpent at HyperaBap— 
concur in the Government of India’s proposal, 

‘185, Tue Recorper or Rangoon 
sees no objection to it. 

186. Mr. Prumer— 


thinks no hard-and-fast rule should be laid down 
as to the ellect of the Court’s sanction, =~ 































obtained by fraud or muisre 
clusive of the vendee’s 


198, Mn. B. W. ¢ 














effect, he says, is useful in affording a check 





allowed to: e of! 
d to make temporary alienations 
of eables,. without the sanction. of the 
Court, and to alienate immoveables permanently. 
with the sanction of: the Conrt; and, that as. 
regards both sets of cases: the full authority, of 
the guardian to bind the of: qourse 
in the event of fraud and. collusion, should be 
declared.” ituk ers ae te 
(Please also see his remarks, in paragraph, 161, 
supra.) 
195. Latta Grronart Lar— ; 


considers that “an alienation made by a guardian 
with the Court’s permission should be held con- 


clusively binding on the minor unless he proves’ 
fritid.” 


196. Umar — ; 
suggests that the sanction of the Court should 
have no more effect than this, that the transaction 
shall be presumed to be binding on the minor 
unless he proves that both the guardian’ and’ the 
purchaser were guilty of fraud, or that the 
sanction was obtained by misrepresentation which 
was known, to the purchaser, 


197. Me. Benarr- Lat Basu 


suggests that the enquiry made by the Court before 
giving sanction should not be a summary one; 
and that friends and well-wishers of the minor 
should be given an opportunity to oppose an appli- 
cation for saneftion, and should be allowed to 
prefer an appeal against the sanction when given. 
With these safeguards, he would enact that the 
sanction makes the transaction vaild to all intents 
aud purposes, and that the minor may impugn it, 
on reaching his majority, only on the ground of 
fraud or eollusion, 


198, Lizvrenant-CoLonet Grack— 


approves of the Government of India’s proposal, 
but would also insert: “want of’ necessity” as a 
ground for disputing an alienation. 


199. Tue Jupicra, CommissioneR or Britis 
Burma— 


depreeates the amendment suggested by the 
Government of India, He writes :— 


“The materials after the examination of which 
sanction is given are very unsatisfactory, and mis- 
takes are often made. Looking to these cireum- 
stances, the title now given under the Act seems to 
me quite sufficient, and not too precise to be danger- 
ous,” 


200, Mr. H. Muspratr— 


says the Court merely acts upon a one-sided state- 
ment or on proofs widuoad'by the applicant; and 
he would not, therefore, treat the sanction as con- 
naive evidence of the real necessity for the trans- 
er when the ward, after attaining majority, desires 
to impeach the alienation. bee oni 
Regarding the question of sanction, he further 


Writes as follows: 






















“Ihave found it a good plan to direct a Civil 
credit sin nak sg > see that the 
by the previa uses ds, &e., duly executed 


| “T think oe oa ; 
| Distiat 3 





_was obtained by fraud or collusion. 


, ehivaht i) CAG Pink es  &e, on 
an shat rm ih toc 0 
The powers: td: the. Judge on all these. matters 
should be clearly defined, and he should have to sit — 
With, say, two Assessors unconnected with either 
party when deciding such matters, Before. any, 
decision was given, the Judge and the Assessors 
should determine 1m what way publicity should be - 
given to the applications to enable the #ever- 
sioners or friends or any one to. 2 HE cause against 

the said applications,” ‘ 






201. Banu. Koynas, Cuuyper Guosp— 
considers it unnecessary to make any such amend- 
ment as that proposed by the Government of: 
India, because it is, he says, always understood’ 
that the Court’s: sanction will avail nothing if it 


Rabe 


2 Ae 


( See also remarks by— 

Mr, Justice Melvill, in paragraph 78 of précis ; 

Mr. Wigram, in paragraph 107 of précis ; 

Mr. E. Barclay, in paragraph 109 of précis; 

Mr. J. W. Chisholm, in paragraph 174 of 
précis ; “4 

Mr. Justice Field, in paragraph 258 of précis 3 


and 
Khan Abmed Shah, in paragraph 296 of 
précis. ] , ‘ xe 
VIIL—Whether, if it should be decided to. con- Point VIIL.- 
solidate the law for the whole of British India, the meacnnen 


=~" 


aks bhai wea ea 4 


ee: 





nie 


new Act should not be extended to the original local Presidency- | 
jurisdiction of the Presidency High Courts. towne. 

202. The Government of India thought this np 
might be done, a section like section 150 of Act V of 4 | 
1881 being inserted to abolish the old jurisdiction. s 


pat 


One advantage would be that the Government 
would be placed in a better position than at pre-e _ 
sent for dealing with the question of the local 
operation of a guardian’s appointment, and this 
might be arranged for by’the insertion of a section 
like section 59 of Act V of 1881, making the ap- 
pointment of a District Court operative throughout 
the province and giving the High Courts power to 
make an appointment to hold good throughout the 
eutire local extent of the Act. A further question 
would, it was said, arise in connection with this — 
point, namely :— 

(b) whether the Courts in appointing guardians 
of property should not be given power to make ap- 
pointments limited to particular property, 

The remarks contained in the following para- 
graphs which refer to this last point are marked 
“(6)” on the margin. . , 


208. Mr. BE. Barcray— r 
thinks it might be advisable to make the new Act — 
applicable “ to the Presidency-towns and to the 

igh Courts ;” but says that if thisisdone some 
difficulty might be felt in declaring who shouldbe 
the temporary manager of 4 minors estate in a Pre- pee 
sidency-town pending an application for a certifi. 
cate of administration. ie “Spe 

He suggests that a certificate of administration 
should be made to extend throughout the province 
in which it is granted, and where specially so - 
ordered by the Court granting it throughout the 
local extent of the Act; the powers of a temporary 
mavager (in the mufassal, the Collector), however, 
extending only over his own district. 

‘He thinks the suggestion on | (6) should not 


ak tbe) 












































estate of a minor, 


(Point IX.—Persc 
204. Tue Mapras Boarp or Revenur— 


have nothing to urge against the proposal to 
extend the new Act to the Presidenty-towns, 


205. Mr. Justice West— > 
approves of that proposal. 
206. Mr. Justice Metviti— 


approves of all the Government of India’s pro- 
posals under this head. 


207. Tus Hon’siz Mr, Pavi— 


thinks the law for the Presidency-towns and the 
law for the Mufassal should only be assimilated if 
the former is found suitable for adaptation to the 
Mufassal, as, being the more comprehensive, it 
should in his opinion form the model for legisla- 
tion. 

Referring to sections 2, 4, 5 and 10, et seg., of 
Act XL of 1858, he argues that there is no local 
limit to the operation of certificates under the 
present law e continues: ‘ Consequently I do 
not see any objection to making the guardian’s 
hee extend generally to all the minor’s property. 

t does not, of course, follow that the authority of 
the Court should be required to warrant dealing 
with a minor’s property in all parts of the country ; 
but where a guardian of the estate is required, I 
do not see why all the property of the minor in 
India, or at least in the Presidency, should not be 
in his charge. Any inconvenience: which might 


_ arise from the property being widely scattered 


3h be remedied by giving the Court power to 
limit its appointment to special property.” 


a | ‘ 

208, Mr. Justice Strraicut— 
says the proposal to enact a provision similar to 
she proviso to section 59 of Act V of 1881 would 
obviate difficulties of a kind which have more 
shan once arisen in the North-Western Provinces. 


209. Mr. H. J. Sparxs— 


approves of all the Government of India’s pro- 
posals under this head. 


210. Mr. B. W. Cotvin— 
approves of the proposal to enact a provision 
similar to the proviso to section 59 of Act V of 
1881. 


_ 211, Mr. Durnoir— 

considers there can be no objection to the pro- 
posal that a District Court certificate should hold 
good for a province, while applications for a certi- 
ficate to hold good for the whole of British India 
should be made to the High Court. 


212. Tue Lrevtenant-GoveRNoR AND Curr 


Commissioner, Norru-Western Provinces aNnp 
Ovupi,— 

approves of the proposal to insert a section like 
section 59 of Act V of 1881, and also of the 
proposal on point (4). 


218. Mr. Benant Lact Basu— 
considers it desirable that the special procedure of 
the Presidency-towns should be abolished and the 
proposed Act made applicable to them as well as 


to the Mufassal. 


In regard to point (4); he says there may be 
instances,in which a provision like that proposed 


by the Government of India may be required, but 


thinks it preferable that one person only should 
bility of managing the entire 





application of new law 


consolidated, Minors’ Act to the 


_| approves of these prope 


214, Tur Recorver or RANGoox 

sees no objection to any of the Gov 
India’s proposals under this head. 
215. Tax JupicraL Comanssioner oF 
Borma— aR: ne 
sees no objection to the extension of any general 
Presidency-towns, (') _ 


2 
























or to the proposal on point (d). 


216. Mr. J. Knox Wicut— soa ipey) 
considers the Government of India’s proposals a{!) 
move in the right direction. or ae 








[See also remarks by— 
Sir Charles Turner, in paragraph 221 of précis; 
the Judges of the Calcutta High Court, in 
paragraph 226 of précis ; . 
the Hon’ble Mr. O’Sullivan, in paragraph 248 
of précis ; . 
ig Charles Sargent, in paragraph 254 of précis ; 
an 


Lalla Madan Gopal, in paragraph 351 of précis.] 


1X.—Whether the proposed new Act should not Point 
be confined to Hindus, Muhammadans and Bud. 7m 
dhists, and other persons who have dejintte personal noe ing 
laws, and the Buropean British Minors’ Act, XIII 
of 1874, made applicable to all other classes of. 


persons and its operation extended to the whole of 


British India, including the Presidency-towns, the 


jurisdiction of the High Courts in respect of 


European British minors being abolished. 


217. The Government of India’s views on this 
question were stated as follows :— . 


“ As regards the classes of persons to whom the 
proposed Act should apply, it may be observed 
thut the division which the law at present makes 
into European British subjects on A wh one hand, 
and all other persons on thie other, involves the 
continuance of a state of things which is now 
passing away, and appears, moreover, to be 
on no intelligible principle. It is not clear, for 
instance, why an Eurasian, who, though not a 
European British subject, is for all practical pur- 
poses on exactly the same footing, should be. 
placed in the matter of guardianship in a different 
position from a European British subject. In 
this’ matter the only true distinction appears to be — 
that recognized in the Succession Act, namely, 
between such persons as Hindus, Muhammadans 
and Buddhists, who have definite personal laws 
which the Government are bound to respect, and wa 
other persons who possess no such laws. From. 
this point of view it appears to the Governor — 
General in Council that the present opportunity — — 
might also conveniently be taken to make Act 
XIII of 1474 (the European British Minors’ Act, — 
1874) applicable to the latter class of persons 
the same way as the Succession Act is made ap- 
plicable to them. If this were done, Act XIII of | 
1874 might be extended to the whole of British 
India, including the Presidency-towns, t 
diction of the High Courts in respect of 
British minors being at the same time’ 
The. new Act would then be 
to Hindus, Muhammadans, hists” 

rsons exempted from Act XIII of 1 
om: in regard to minors would be ren¢ 
and complete.” ; 


218. Mr. W. Wrusox— 


































reepag erry ee ld sept fl inore 
in British Tadic, except infant_ members of = un- 


ivided Hindu famil ing merely an un- 
aod share in the family pP a “It would,” 
he continues, “‘probubly be thought advisable to 
incorporate some of the provisions of the European 
British Minors’ Act, 1874, in the new Act, but 
I think, as a general rule, the certificated ad- 
ministrator should be appointed guardian of the 
minor’s person. It would not, I should say, be 
desirable to appoint the temporary manager guar-" 
dian of the person.” . 

Mr. Barclay raises g question as to the power 
of the Indian legislature to abolish the jurisdic. 
tion of the High Courts over infants. 


$20. Tae Mapras Boarp or Revenve— 
concur with the Government of India. 


221. Sir Cuanixs Turner— 
writes as follows :— 


“An Act similar to Act XITI of 1874 might be 
framed, applicable to all Courts, including the 
chartered High Courts, and dealing with minors 
of all creeds and races, provided that it ‘docs not 
abridge any of the useful powers at present pos- 
sessed by the chartered High Courts, that it con- 
tains a declaration that in the selection of guardians 
regard shall be had to the personal law of the 
minor, and that in making provision for the cus. 
tody of the property of the minor who is a 
member of an undivided Hindu family, the Court 
shall, except in a case in which it is established 
that the interests of the minor have been actually 
imperilled, abstain from interference with the 
powers of the managing member, 

“The object of the law is to provide for the 
maintenance and education of the minor ina 
manner suitable to his means and position and to 
protect his property, and the same measures which 
would secure these results in the case of Euro- 
peans, Eurasians and Native Christians would or- 
dinarily be appropriate to the case of persons of 
other races or creeds,” 


222. Mr. Justion Wxst— 
writes :— 

“A new Act should, I think, extend to all 
‘“sses of the community. I cannot see why this 
spe might not be given to it. It would tuke 
°! granted that under different Jaws there were 
nitural or legal guardians, and on that 


basis ‘o prescribe their general duties and define 
their rights”? : 







228, Sm Cuanues Sangunt— 
thinks that ag tegards the separate roperty of a 
Hindu minor, and all the operty of other minors: 

® general provisions of the Act of 1564 might. 
be and extended to Europeans as well 
f _ (His suggestions for the amendment 
of the Act in detail are noted elsewhere), 


224. Mr,’ Justice Menvitr— , 
“Proves of the Government of India’s Proposals, 
Pike Tae How’sue Mr. Pavr— ; ; 
not; netion need be 


8S Natives” 






made 

































the Lower Provinces by 
It is believed that the Calcutta High Court exer. 
cises over’ infants the 
conferred on tne Supreme 
the Letters Patent of 1874. 
ised and empowered the Supreme Court to appoint 
guardians and keepers for infants and their estates. 
according 
England. L 
| Act XTII of 1574 is in most Tespectsa reproduction 
| of the law of England regard 


codi 
ability of conferring on the District Courts a be 
diction concurrent, with that of the High Court 
| over En in. British mi 


# 
4 . 


&e., aiid nor ee: 


including European British: sub- — 
he Presidency-towns, care being, how. — 
ver, taken 8 preserve any special jurisdiction’ at 

Present vested in the High Courts, Sai 


227. Mr. Justior OLprignp— 
writes as follows :— . 


“T think Act XIII, 1874, might, as suggested 
in the Resolution of the Government of India, be 
made applicable to | ? persons*other than ] Muham- 
madans, Hindus and Buddhists in the same way ag 
the Succession Act, with such modifications as may 
appear called for. 


“The powers in section 16 [of Act XIII of 
1874] conferred on guardians would be generally 
too restricted, and I see no object in requiring the 
Court’s sanction to alienations, except in the cases 


referred to in paragraph 8 of the Resolution ”’ 


228, Mr. Justice Strarignt— 


considers the principle put forward: by the Govern- 
ment of India is a sound one. 


6 


229. Mr. B. W. Corvin— 


thinks the Government of India’s proposals cor- 
rect. 


230. Mr. W. Durnorr— 


contests the views expressed by the Government 
of India, as to the propriety of having separate 
enactments for Hindus, &e, and for Juropeans 
and the like. He sees no necessity for making 
any such classification, and disapproves of the pro- 
posal on the ground of its being open to the 
objections attending “ class legislation.” He advo. 
cates the enactment of a single general law appli- 
cable to all classes ; and he suggests that it should — 
be based on Act XIII of 1874 (see paragraph 291, 
infra). * 

231. Tue Lievrenanr-Governon ann Crirr 
Commisstunwr, Norra-Wesrenn PROVINCES AND” 
Ovpu,— 


says the proposals made by the Government of 
of India require full and mature consideration, © 
In regard to the proposed extension of Act X] II 
of 1874, he writes ;— aid 
“The special jurisdiction of the chartered High. 
Court of these provinces over European British 


subjects seems to stand thus. Section 12 of the. 


Letters Patent of the Court confers cn it. the. 
like power and authority with respect to the per-. 


sons and estates of infants within the North- 


Western Provinces as that which is exercised in 
the Caleutta High Court. 


same jurisdiction that Was | 
Court by section 25 of 
is seevion- author- 


to the order and course observed in 
The Lientenant-Governor is aware that 









ing minors, and he 
of having that law 
form; e advis- 





ises the great advan 
in a readily aecessib 
















; ‘Minors may, perhaps, also” 
tif, in the exofelee their 















nonage’and other matters, Sir Alfted Lyall would, 
iw the event of the proposed’ legislation a. "gees no obj 
‘with, preserve the existing practice 0 those | proposals. 
d extend it, in the case of Europea ks tde Rae a 
Lh ‘ninors, to those portions of “British 1 236, Tun JuprciaL, 
which Act XIII of 1874-now applies.” Burma— . 
In re to the proposal to two separate thinks it would bein every 
Acts, as ge for Hindus, be ent one for Eu- | out the proposals made by 
ropeans and the like, he writes :— India. 
“Phe division of the population into two 
dlasses—(a) those possessed of definite personal 
laws which the Goternment is bound to respect, 
and (4) Sther persons who possess no such laws— 
‘seems open to objection. It is true that this divi- 
sion was adopted in the case of Act X of 1865 
and Act V of 1881; but the subject now under 
discussion and that covered by the two Acts just 
named differ in some important respects, and in 
any case it would seem that the appropriateness of 
the proposed division should be decided on its 
merits, and that it should not be adopted merely 
on the ground of analogy. It would seem to be 
considered that. European British subjects, Eura- 
sians, Parsis, Jews and the other miscellaneous 
classés of persons to whom Act V of 1881 [?X 
of 1865] applies have no definite personal laws 
which the Government is bound to respect. But 
it has already been shown that European British 
minors have a definite personal law, viz., the law 
of England; and it seems hardly appropriate to 
lace these persons in the category of thosé who 
haye no personal laws which the Government is 
~ bound to respect. Besides, the distinction, as now 
worded, seems likely in practice to offend the sus- 
ceptibilities of some of those classes of persons 
who are considered to have no personal laws that 
the Government is bound to respect, sinceit might 
create an impression that the Government regards 
itself as bound to respect the special laws of Hindus 
and Muhammadans more than those of Europeans 
and other classes of the community. If a measure 
were passed on the lines now indicated, it would 
he difficult to secure to any of the classes affected 
the enjoyment of their own personal law, by the ‘Act XIX of 1841 
insertion in the contemplated Act of a section ‘Act XX{ of 1855, 
similar to section 332 of Fiat 1865, which 2“ ae on Ht ae 
empowers the Governor Gen to exempt an 3 f 
race or tribe from the operation of the Act. Act IX.0f 1801: 
Such a section might, indeed, be used to exempt In regard to some of these enactments he con 
a race or tribe which might be found to have | siders it desitable that amendments should I 
a definite personal law which the Government was pila ey aaa. vil 


made as indicated below :— ms 
bound to respect ; but its effect would be to bring ; 
























































wept 


237. Tue Curer ComMIsSIONER 


lidated Act is passed. : 

238. Mr, J. Knox Wicat— zt 
considers the Government of India’s proposal 0% s 
move in the right direetion. Re ato 

239, Coronen W. Hinit— ; 


agrees with the Government of India as:to follow- 
ing the precedent of the Succession. Act. 


240, Tun Restpent at Hypenapap— 


agrees with the Government of India, 

[See also remarks by— me 

the Hon’ble Mr. O’Sullivan, in paragraph 248 
re Ke J Crosth 

r. k, J. Crosthwaite, in paragraph 273 of 

précis.] , 

241, In the following paragraphs (242 to 282) ™ 
are noted the remarks and pesicico of ed 
Governments and officials relative to’ the proposed for 
consolidation of the law relating to minors, and“ 
to the necessity for new legislation on this subject 
at the present time. 


242. Mr. H. Wieram— 
considers it highly desirable to’ consolidate the 
law. He mentions that the Madras law is con~ 
tained in the following enactments :— 
Madras Regulation V of 1804, 
Madras Regulation X of 1831, 


ib Se a Danedebiol 


2 fests S Soba ar 





_ 
ye 











He refers to a decision of ‘the M 










the tribe so exempted under the second Act referr « af if 
to in paragraph 13 [of the Resolution], which Com si nies = jurisdiction to se 
would apply primarily to Hindus, Muhammadans guardian where the Court of Wards ti 
and Buddhists. For these reasons it seems desirable | oy estate in hand but did not do so; and su ( 


“that in the case of all large 
they pay revenue to Governme 
Court of Wards should continue 
diction, and that in smaller 
minor is the sole heir, or” 
"ered pwckeny ay ; 
its head, re’ nted b 
Court should hae sae ot 
ian, and that preference 

mother, if of sufficient capac 

ds the custody of m 


that the distinction recognized in the Succession 

Act should be not applied in the present instance 

without a full consideration of all the consequences 
- that may flow from it.” 


















232. Coroner, C. A. McManon— 


approves of the proposals of the Government of 
India. 






233. Sanvar Guroiar Sincu— 
, Bpproves of the proposed class distinction. 


884. Lizvrenant-CotongL Grack— ; 
| thinks tha “if it should be decided that. general 
« consolidated Act is necessary for the protection of | 
arson and pro ty of prep 2 ee 

ou on the lines  Sue- | 
apply to Hindus, Muha ee says Act 






“as re 
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ea tae Aificuty in 
ought to follow : U 
pga as aware A ae excluded’ by 
section 19 of Regulation V of 1804.7, — 

243. Mr. Hurcums— 


i list of the enactments in force in the 
Sedaes. ado regarding minors. 


244, Mr, Prumern— 

i list, and says his experience has been 
vt eae in Maden ies far as it refers to 
miffors not subject to the Court of Wards) has 

tically inoperative. 
wae abe that catia has been made out for the 
amendment of the Bombay and Bengal Acts, 


245. Toe Hon’ste Mir Humayon Jan— 


approves of the proposal to consolidate and amend 
e law. 


246. Mr. E.' Barnenay— 


approves of the proposed consolidation and re- 
enactment of Madras Regulation \V of 1904, 
Act XL of 1858, Act XX of 1864and Act XIII 
of 1874. 


247, Mire ANSAR-UD-pDIN—= 


quotes the Regulations:and Acts im foree in-Mad- 
ras, and says he does not think they require any 
amendment. If the proposed consolidation is 
carried out, he recommends that the Madras law 
should not be modified during the process. 


248. Tae Hoy’sre Mr. O’Sutrrvaw— 


thinks*““an “Act, fourided upon’Act XL of 1858, 
might be applied to the whole of British India 
aid to all classes of minors, exeept in cases where 
the Court of Wards ‘has intervened,” 


249. Mx. J, W. Havorny— 


doubts whethet any amendment of the 
(which he cites): ini foree» in Madras is 
He thinks all that: is necessary would be a short 
Act ‘giving the Courts power to appoint guardians 
for all minors for whom none have been otherwise 
Sppointed (2. ¢.; those who:have not been taken in 
hand by the Court of Wards), and this only in the 
event of the High: Court, to whom the question 
had: been. referred, deciding that Madras Regu- 
lation X of 1831 cannot be construed so as to give 
this extended :power as it stands, 

He deprecates any legislation which would 
further facilitate the interference of tho Courts 
with the action. of guardians by relationship or 


ions 
required, 


jPpolntment, thinking it best, for. reasons 
's ives, that suits. against them should vot be en. 











| cites the law 














‘251, Ma, G..Murruswaary Cuer TTAR— by ie 
j in foree in Madras, and says he 
considers further legislation mnnecoeagty, Ie 
only point in Which that law fails, he says, is 
it oes not reach small estates ; ‘but thie is un- 
avoidable, both because of the ‘peculiar constitu: 
tion of Hindu families, and because the Collectors 
are already overworked, ° 

‘He agrees with Mr. Handley 
short declaratory Act might be 
nature, and in the circumstances, 
graph 249 of this précis, 


252. Tue Mapnas Boarp or Reventr~— 


say the necessity for amending the Jaw relating 
to, minors and other yea abe ahd Ph the 
Madras Presidency has long acknowledged, _ 
and that some years ago a Bill was drawn u to 
introduce the requisite amendments, among whi 
were some of those suggested in the Government 
of “India’s Resolution. The Board coneur with 
the Government of India’s proposal to consolidate 
the whole law for British India, and ae 
(paragraph of their Proceedings ) that the new Act 
should extend not only to tainors but to all persons 
incapacitated by sex, infirmity or imprisonment 
from managing their property. 3 
They ote that.on the passing: of the new 
the i a to the Sodan Geone Want 
ill require re-casting; they remind the Govern- 
ment, of India that the Madras law relating to 
minors is contained in the following enactments :— 
Mad. Rey. III of 1802 | Act KIX of 1841 
Mad. Reg. ~V of 1894 | Act XXT of 1855 
‘Mad. Reg. \X of 1831!) ct XLV of 1858, 
and Act 1X of 1861; 
and they suggest that care should be taken to 
declare in the new Act that its provisions shall not 
extend to such estates, under the jurisdiction of 
the Court of Wards, as the Court of Wards may 
think proper to take under its protection, 


in. thinking a 
passed of the 
noted in para- 


253. Srv Cuartes Tvaner— 


ives a review of the law in force in the Madras 

resideney, showing \1) that it is, as interpreted 
by the Courts, defective in that it leaves certain 
minors without adequate protection, and (2) that” 
it fails to provide. sufficiently for. the vepresenta- 
tion and protection of minors whose property be- 
comes the subject of liugation. His remarks on 
the second.of these points will be found abstracted 
in other parts of this précis; his remarks on the 
first, point show— 
_ (a) that “ the Civil Courts in the Madras Pre. 
sidency have, in the matter of guardianship, such 
general 8 as are inherent in Courts which 
have jurisdiction to try all suits of a civil nature 
except where such jurisdiction is limited by enact- 
ment, and the District Courts have the powers _ 


conferred on them by the Regulations and Acts ge tines 


(2) that under a High Court ruling of 1871, 
section 3 of Madras Regul esata held 
to give no power to appoint guardians or minors 
wicsasanaberihe Court of Wards could have, but 
has not, taken under its management, or for minors 
entitled as co-parceners to estates paying revenue 
or rent directly to Government ; as 
. (c), that under secti 












“embod ing the provisions of Acts IX of 1861, 
| XXVIT of 180 and 1X of 1875, in regard to. 
ia. | each of which much uncertainty prevails at pre- 
’ . J i 





sent,” 


267. Umar Baxusa— ‘ 
agrees that Act XX of 1°64 requires amendment. 
_ He suggests that the new Act should incorpos 
rate Acts IX of 1:61 and 1X of 1875 (Majority), 
as well as Act XL of 1858, , 


268. Coroyet Guroon—, 
thinks ‘the time has arrived for a general consoli- 
dated Act applicable to the whole of British Tudia. 
* He thinks Umar Bakhsh’s suggestion to include 
Act IX of 1875 (Majority) in the new enactment 
is worthy of consideration. ; 

269. Mr. H. T. Rivaz— 


writes :— 


reated as a guar and | 
ble for the same to the infant in a Court 
(Daniell’s Chancery Practice, Vol. II, 3 t 
In those eases in which a certificate had been ob- 
tained under the Sepnwtina of the Act the person 
who obtained such certifieate should of course be 
under tie general control of the Court; should 
be bound to give security, if the Court saw fit 
to require it, and to render an account, His 
powers of leasing might be regulated by statutory 
rovisions, While his power of alienation should 
‘ subject to the direction of the Court to be 
oltained in a summary way, In this latter case, 
his act, so far as third parties were affected, 
ought to be valid except in cases of fraud or col- 
lusion.” " . 


259. Mr. Justick Torrennam— 


agrees with Mr. Justice Field that it is desirable 
to pass a consolidated Act for the whole of (British) 
India, 


260. Tae Jupars or tHe Caxcvrta Hicu 
Covrt— 


(colleetivey) consider Act XL of 1858 is “in 
several respects defective ; that its language is, in 
some instances, indistinct ; and that legistation is 
desirable for the purpose of amending the Act, 
bringing it into more complete accordance with 
Chapter XXXI of the Civil Procedure Code, and 
placing the whole law on the subject on a clearer 
and better defined footing,” 

They also “concur with the Government of In- 
dia in thinking that the opportunity might advan- 
tageously be taken to consolidate the Acts and 
Regulations which at present govern the subject 
in various parts of the country in a single enact- 
ment applicable to the whole of British India.” 












































“So far as I know, no serious inconvenience 
has been felt in the Punjab with reference to the 
working of Act XL of 1858. The reported cases 
under the Act are, so far as this province is con 
cerned, few in number, and disclose no particular 
difficulties experienced in applying the Act; and 
the result. of my experience, so far as it goes, is 
that the machinery of the Act is very seldom set 
in motion in this province, and when it is set in 
motion amply meets the requirements of the case. 
The proposal therefore to extend the application of 
the Act ard confer wider powers on the Court 
appears to me, so far as the Punjab is concerned, 
to be unnecessary.” 


270. Tue Fixanoian CommissionEk oF THR 
Ponsas— 


writes :— 

“The general tendency of the propused legisla- 
tion is to make the relation of guardian and minor 
much more legal than it has hitherto been in the 
Punjab, and to give occasion to greatly increased 
resort to the Civil Courts for vertificates of admi- 
nistration, The Financial Commissioner thinks 
that both these changes are neither required nor 
desirable in the Punjab. The present system 
works easily, gives little trouble either to the 
people or the Courts, does not, Colonel Davies 
believes, give occasion to any large amount of liti- 
gation, and appears to be generally acceptable. In 
many cases it may work as an actual family bond. 

“There seems to the Financial Commissioner, 
therefore, little necessity for fresh legislation, but, 
if a new enactment be determined upon, it should 
be merely one declaring and making clear the pre- 
sent practice, and not innovating upon or making 
it more stringent.” 


271. Tae Lievrenant-Governor or Tar Pun- 
JAB— 
writes — ” 

“The alterations which are suggested by the — 
learned Judges of the Bombay High Court, and 
discussed in the Resolution under reply, would 
have a tendeney to bring the question of guardian. 
ship and minority more under the control of the Civil 
Courts than is at present the case in the Punjab. 
* * * It will be seen that the authorities who have 
been consulted are generally in favour of muintain- 
ing the practice which now exists in the Punjab. 
| No difficulty or seen yerene Be ge prise been 
| experienced in working the provisions of the exist- 
jn the ‘opinions which have 


261. Sm R, Stuart— 
urges that Act XL of 1858 should be left alone. 


262. Mx. Justice Stratou7— 
considers it would be highly desirable to consoli- 
date the law relating to minors for the whole of 


British Indiw inyone well-considered and compre- 
hensive Act, 


263. Mr. H. J. Sparxs— ve 


approves of the proposal to consolidate the law for 
the whole of British India, , ; 


264, Mr, W. Durnorr— 
thinks it desirable that the law for the whole of 
British India should be consolidated if, as appears 
ease, that course is ivable. 
_ (For his suggestions regarding such consolida- 
Nou, see paragraph 291, infra.) 
_ 265. Me. Jusrice Sauryrae— 
Snot aware that any practical difficulty has 
oe in the Punjab in the working of Act XL of 
858. The Act is not, however, much used, he 
Says, in that Province. — ss ry ee 2 4 ; 
266. Momawacan Lar be 
marcos that Act XX 


















to bring it under the active interfgrence of 
Civil Courts. So long as negotiations regarding 
the property of minors are conducted rdance " 
with genefal principles of equity, 
advantage in their being carried on out of Court. 
Sir Charles Aitchison understands that this is 
practically the view ex in paragraphs 5, 7° 
and 8 of the Resolution, and it will be seen that 
Mr. Justice Smyth and the Government Advocate 
would go ever! further and would not allow the 
alienation of the immoveable propert, of a minor 
by a certificated guardian to be voided otherwise 
than reason of bad faith.” 


272. SanpaR GuRDIAL Sinc— 


that Act XX of 1864 <r amendment, 
he does not concur in all the amendments 
by the Judges of the Bombay High 















though 
proposed 
Court. 
He also thinks Act XL of 1858 stands in need 
of revision. 
He suggests that the new law should consoli- 
date Acts XL of 1858, XX of 1864, 1X of 1861, 


and IX of 1875. 


273. Mr. R. J. CrostHWalTBe—~ 
considers “ the Jaw might with advantage’ be’ 
consolidated in the way proposed’ by the Goveru- 
ment of India.” 


274. Mr. L. Nerit, OrriciaTInG CoMMISSIONER;' 
WNaapur Division, 
writes :— - 

« The Law [Act XL of 1858] appears to me 'to- 
work well, and 1 .am) not prepared to..advoeate 
any change in it. 

“ With regard to acts done by guardians or 
representatives of minors, our Courts at present 
act on the equitable understanding that third 

arties, who profit by their dealings with minors, 
chall strictly satisfy themselves that the guardians 
cr representatives act Lond fide amd with due 
respect to the minors’ interests. ” 


275. Ma, Benant Lav Basu 
says “ Act XL of 1855 is not complete by itself 
and the reported cases tend to show that the Act 
neeis amendment ;” and again, “ I am inclined 
to think the Act needs amendment. It is expe- 
dient and desirable that a general consolidated 
Act be passed for the whole of British India. ” 


276. Mr.J. W. CuisHotua—~ 
writes :— 

«T in ‘the view that the Act [XL of 
1858} is defective, and ‘that amendments should 
be introduced to remedy defeets pointed out which 
in. practice have. been found to exist. The best 
course, as suggested, is to have a general con- 
solidated revised Minors’ Act applicable to the 
whole of British India. ” 


277. Lievrenant-Cotoner Grack— © 


Pa that the defects pointed out by Mr. Justice 
alvill in Act XX of 1864 (and Act XL of 1858) 
should be’amended. 


278, Tur Curer:Commsstonen or TAB’CENT 
Provinces— | rt 


approves of the proposal to consolidate the various 
enactments relatiug to minors. 
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considers it very desirable to pass a co 
Act remedying defects and bringing t 
to minors within the scope 
enactment. The new Act should, he s 
embody Act IX of 1861 and the e r 
lating td Courts of Wards, as well as other 
ments dealing with the cl 

duties of guardian and ward. 

281. Mn.'H. Musrratr—" ct an 
considers it desirable that the existing laws” 
should be re-enacted, with the reer modifi. 
cations, in the form of a general idated 
Avt applicable to the whole of British India, 

92, Banu Kayiss Cuunpsr Guose—— 
remarks :—* The defects pointed ont in’ Act XX 
of 1864 no doubt requite amendment.” 

: = 


280. Mr. 
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288, In’ the following paragraphs (284 to 297) g 
are noted suggestions of a general kind for the ng 
amendment of the law and suggestions which are/ 
not referred by their authors to any particular‘; 
seetion of any Act, on points not aineatly connected vi 
with the Government of India’s proposals. 


284, Tur Hon’pie Mr. O’Suttvan— 
ts that “ upon the minor attaining majority, 


the administrator should be entitled to be dis. 
charged from “his liabilities, ‘acts of fraud, subse- 


queutly discovered, being excepted.” 


285. Sir ‘Cuartes‘TurveR— 
suggests that, inotle new Act, the Courts should! 
be given a discretiot to appoint more guardians of) 
a minor’s property than one, where the eiretm-, 
stances of the ease '8o require. 


286. Tur Government or Bompay— 
submit correspondence dating from 1*65 relative 
to a proposal to amend the Act by constituting the 
Taluqdari Settlement officer in Gujarat a Court of 
Wards. It is requested that the Government of 
India should consider this questiom in eowneetion 
with the contemplated Jegialatiant 


‘997, Tux Boarp or Ruvenve, Lows Pro- 
VINCES,— : 
bring ‘to notice the: following point’ whieh ‘they? 
say has practically hampered the free exercise of & 
diseretion which ‘the law intended to leave to the 
Court. of Wards as to taking propertiés under’ 
charge of the Court, and w ‘ch th sng 
should be cleared up when the tiew Act is framed :— 

« Whether, under the provisions of “Act XIy of 

1858, a Judge has the power to appoitit a t 
of the property of a minor and a guar ian of his 
person, if the estate of the minor consists in whole 
of land orany-interest in land (as met 

in the’ repealed section 2* of the ae 
whether (if the property is not sucha cn 








q 
i alt 
within the purview of of the Act) We 
Judge has no other alternative than-to ap 
the Court of Wards to take charge : 
and property of the minor undér 
Bengal Watds Act, 1879; 
event of the Court of 
charge, the Judge: is - 
arrangements for the 1 
rty.” 
It is stated that 
othe following: 






















288. Mx. Justice Firtp— 
brings to notice a case illustrating the difficulty 
ee oy the Board of Revenue. 

‘ {In regard to,a similar difficulty felt uvder the 
‘Madras law, see sparagraphs 242 and 249.to. 253 
of précis.) E ; ; 
289. Mr. Brant Latt Basu— 


suggests that a clear distinction should be made 
‘between estates which may be taken up by the 
Court of Wards and estates for which a guardian 
may be appointed under the Minors’ Act. 
2290. Mr. B. W. Corvin— 

suggests thatsome provision should be made, ,as 
in section 10 of Bengal Act IX of 1819.(Court.of 
Wards), for giving the Court of Wards disere- 
tionary powers as to.arsuming charge of an estate 
made over to.it by the, Civil, Court, 


291. Mr. Durnorr— 


quotes statistics and states certain facts from which 
he draws the inferences “that hitherto in the 
North-Western Provinces, Act XL of 1858 has 
heen, comparatively speaking, inoperative, and 
that neither the personal benevolence of the friends 
of minors, nor the public benevolence of the 
district officer, can be trusted to secure for the 
pane concerned the “benefits of the existing 
aw.” 

He thinks it is desirable that, in the’North- 
Western Provinces and Oudh (of which Provinces 
alone he writes), greater protection should be to 
minors than is given by the present law, though he 
would not go so far in this direction as some of the 
proposals made by the Judges of the Bombay High 
Court would tend. ‘The proposals made by Mr. 
Justice West in his Minute dated 2st August 
1851 (Home Department’s Judicial Proceedings | 
No. !69 for October 1882) are, he gathers, intend-_ 
ed to prevent the hardship arising from litigation, | 
bot he shews that the amount of litigation (in the | 
North-Western Provinces and Oudh) is not large. | 
Referring to the remarks of the Government of 
India in paragraph 7 of its ‘Resolution, he says 
this litigation is mainly due to a tots disregard 
shewn by guardians of the rights of minors who 
wre members of an undivided ‘family, and adds that 
Nis of a very debasing kind. He writesz—— 

“During the minority of a member of a joint 
Hindu family the’ adult coparceners alienate the 
funily property; and when the minor member 
attains his majority the family combines to oust 
the-alienee on the ground that the alienation was 
nvalid, ax made to the prejudice of the minor with- 
out legal necessity. ° vat, constitutes “necessity? 
sufficient to justify the ulienation of Hindu family 
Property is a difficult question to decide, aud in 
Host cases of this kind the valne-of the property, 


°r more, is absorbed ia the litigation regarding it, 
ie ; * * Phe law as it stands does not touch 
3 for (Mayne’s. Law Usage, 
307) the Mitékshara ag a ry of yak 


9¢, section 
- a 6 
that all the copareenérs ‘are 
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t there is immipent danger of the 
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hand, to ¢ their 
‘and {o obtain from the 





ntof the Minors’ Acts.) 
Justice West’s proposals (i) that, where 
im common 
‘being dissipated, the District Court. should aoe 
P own motion, or on cause shown, to — 
take meastires for securing the infant’ share of 
it; cone that mg Court should be allowed, 
£ven when no.such apprehension ists, to 
vide, when, the necessity is obvious, be os 
morines and education according to his station in 
ife, ‘ 
He approves, however, of the principle of Mr. 
Justice Melvill’s proposals, (Minute, Gated 23rd 
August, 1881, Home Department's J udicial Pro- 
ceedings, No, 168 for October, 1882) ;— 

(1) thatin the case at least of every consider. 
~able estate, and especially when it consists 
of immovable property, every administrator 
shonld be obliged to show his fitness before 
he meddles with the property ; and 


(2) that this object should be effected— - 
(2) by compelling everyone who requires the 


assistance of the Court to obtain a cer- 
tificate, and 7 


_ (0) by rendering it unsafe for any person to 
enter into any transaction affecting im- 
moveable property except with a certifi- 
cated administrator ; 

exeept that in clause (1) he would read “in the 
ease of every estate not below Rs, 250 in value, 
every administrator,” &¢., and in clause (b) he 
would omit “immoveable.” 

He does not approve of Mr. Justice West’s pro- 
posal to oust the Revenue-authorities from juris- 
‘diction under the Minors’ Act or of the proposal to 
bar the interference of the High Court except on 
‘a point of law or on a reference made ‘by the Dis- 


‘tmet Court, or of the pr ‘to require 

ings tobe initiated in the District Court, and by 
it delegated to some other Court. Regarding Sir 
Michael Westropp’s suggestion (Minute, dated 


19th November, 1881, Home Department’s Judi-- 
cial Proceedings No, 170 for October 1882), to 
meet the case of the Hindu joint family, he con- 
siders it does not require legislation, 

He further criticises certain other proposals 
made in Mr. Justice West’s Minute, on points» 
which are not taken up in the Government of 
India’s Resolution. 

Mr. Duthoit’s own views as to what is required 
for the protection of minors he describes as 
follows: 


“ First--We want to make the assistance of the 
State readily accessible to the public ; and not force 
people, as is done at present, to the expense or 
trouble of going to the head.quarters of a district 
for the settlement of a minor’s protection, except- 
ing under special circumstances. 

* Secondly— We want to lead people to apply for 
certificates, and not to feel the doing so, Oe the — 
acceptance of the care of a minor’s. property a 
burden, : ; 

“ Thirdly—We wart, on the one hand, to calm 
the sensitiveness of the Revenue-authorities as to 
the danger of being overwhelmed with minor’s 
affairs * ™ and wewant,.on the other 
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(General suygestions for the amendment of 
succession (Act X1X of 1841), for the care of the | “I would direct that, | 
persons and property of minors (Act XL of 1858), | stances, the reason for fi 

for the custody of minors (Act 1X of 1864), for recorded by the Court, all costs of 
the Court of Wards (Chapter VI, Act X'X of applieation should be payable out of the 
1873, vud Chapter VIII, Act soles i 80 He continues :— er 

far at any rate as minors are concernes, and those - : 

of the ‘European British Minors Act, 1874, the Pd ak at bar ihe. sctial 
arrangement of which last-named Act I would | jronosed were adopted “With publi 

take as the basis f the arrangement of the new | aud remunerated private: oe pati able 
statute.” charge of estates of minors, the duties of the 

i “Tn cases in which European British subjects district officer as a Court of Wards would, I think ‘ 
are concerned, or in which an estate of R10,000 | be so diminished as to more than counterbalance 

or upwards is involved, the application for protec- the extra supervisional labour which my scheme 
tion of the minor’s interests shonld, 1 think, be Ae 


would throw upon him. ue 
made to the District Court. In all other cases the « Phe system which’ I have proposed may pos. 
Munsifs’ Courts should, 1 think, have jurisdiction. 
: . * % pe. rote ¥ 






























sibly be unsuited to the circumstances: other 
parts of India. Tf, as is most probuble, the vary- 
ing circumstances of the country require a vayy- 
ing agency for the protection of minors, it will be 
easy to leave the assignment of such ageney to the . 
Local Governments subject to the sanction of the 
Governor General in Council. But 1 venture to 
suggest that the principles of directing the costs 
of a successful application to be paid out of the : 
estate, and of remunerating all guardians of the 
property of minors, should find a place in the Act, 
and that in the assignment of the agency of 
working the Act, the necessity of bringing its — 
benefits as near to the door of the people as pis- 
sible should not be lost sight of.” 

Mr. Duthoit further submits the following sug- 
gestions :— 

« A.—1 would require, to each applicaticn made 
by a private person for the issue of a certificate of 
guardianship, @ declaration of the age of the 
minor verified as provided by sections 5! and 52 
of the Gode of Civil Procedure ; and I would re- 
quire a public officer when making an application 
under the statute to certify that he has made 
inquiry as to the age ‘of the minor, and that such 

«J would remunerate, by a percentage on the | age has been found to be as stated in the appli« 
value of the estates protected, all persons, whether cation. The age of a minor is eaxily ascertain 
private or public—in the latter ease Government when he is infans, infanti proximus, or even 


would take the remuneration and pay the salaries bertati prowimus ; but as ‘full age’ is approached 
_—who might be appointed curators. the difficulty becomes greater, and I have, known” 


“J would have one or more public curators in |? instance of great trouble and expense caus 
each district. 1 would leave the appointment sad by the. omission to ascertain yo of the child 


the superintendence of these officers to the Reve- when the application for an Act of 1858 cet 
nue-authorities. I would make Collectors and tificate was made, and the consequent doubt as to 


Deputy Commissioners Courts of Wards. The the time at which the child’s minority ceast® : 
present system, under which the Board of Reve- « Be-I would provide that, in default of guar — 
nue is in the North. Western Provinees the Court dians appointed by testament, the guardians-at- , 
of Wards, is, I think, cumbrous and unduly bur- | law should, in the absence of special reasons to the 
densome ta the estates placed under it. contrary, be appointed guardians. of the person, and 


eT would leave it to the Court which is poss. | ff order of a subordinate Ci 
essed of the applic ition to say whether the care of | ting aside testamentary guardians, \ t-1 


the person and the property of the minor should person or property, or gua ian 
be vested in a private person, in a public curator ‘reon, should require the confirmatio 


or in the Court of Wards. -But I would make the Distriet Court belore it takes effects % 
orders of the Mansif appealable in thix behalf to from an order of a District atic: 


the District Judge, and T would further give to testamentary or ‘natural’ a 
the Collector power to appeal to the District | “” appeal should lie to the: 
Jndge against a Munsif’s order making over an «C.—I would sugegst that ad 
estate to the Court of Wards, and to Government of this opportunity to. conse 
a right of appeal to the High Court from an order | ment the entire law of Tut 
of the District Judge to that effect. other words, that the neces 
«J would levy on cach final order passed uw XXXV of 1858 and ¢ 
an application for protection an ad valurem pre Wards and care-and-e 
daty at somewhat less than the present rate, should be gathered up 
whether the order be for administration by a- 
WW: 


«J would extend the provisions of section 4, 
Act XL of 1858, and would allow the Collector to 
move the Civil Court in all cases, whether the pro- 

rty does, or does not, consist, wholly or in part, 
of land or an interest in land. 

« | would give to the Civil Courts 1 ower to con- 
sult the Revenue-authorities as to the fitness of 

rsons proposed as guardians or managers, and as 
to whether it would, or would not, be advisable 
that the manager should be a public officer ; and 1 
would give to the Local Government power to 
oust the jurisdiction of the Civil Courts by 2 
declaration in the Gazette that it is advisalile that 
the property and person of a particular minor 
should be cared for by a public officer to be named 
by it. * * cd With the exception 
noted, I would have all business connected with 
the protection of minors brought in the first in- 
stance into the Civil Courts, and would leave to 
those Courts discretion as to the mode in which 
such protection ehould be afforded, whether through 
a’private person or through a public officer. 

¥ ¥ ¥ 
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to 41 
that the state of the 
law a8 regards what called in this part,of India 
‘dada potd cases’ —suits by sons or grandsons of 
the tenor of Dindyal Lal v. Jagdip Narayan 
Singh, L. R. 41, A, 247——is unsatisfactory ; and 
the aid of the legislature is, I think, greatly 
needed regarding it. By means of provisions 
nalogous to those of the French Coie (sections 
313 to 515—the Collector or Deputy Commis- 
sioner should take the place of the ¢ridunal de 
smibre instance in section 492 et 8eq., and the 
F eamnianionee that of the Cour Pappel in sections 
500 ef seg.), protection might, I think, be afforded 
to minor members of an undivided Hindu family 
without shocking the prejudices of the people. 
The Courts of Wards in the North-Western Pro- 
vinces and Oudh already (¢f. section 194, Act XIX 
of 4873, and section 162, Act XVII of 1876) 
undertake the protection of estates from the 
management of which the proprietors apply to be 
disqualified ; and managing members of undivided 
families (as a father with male issue) are practi- 
cally treated as proprietors. With the safeguard 
of a family council, I do not think that there 
would be political danger in allowing the Govern- 
ment to disqualify a spendthrift, for whose 
property a curator might thereupon be applied for, 
aud given, under the statute.” 


292, Tue Lrevtenant-GoveRnon snp CHIEF 
Commissioner, Norru-Westerk Provincks AND 
Oupi,— 
forwards copy of a volume of the Proceedings of 
the North-Western Provinces and Oudh Govern. 
ment (in file), containing some correspondence 
which, it is suggested, may be of interest in con- 
nection with the proposed amendment of the law. 


293. Mr. Benarrt Lat Basu— 
suggests that “ District Court”? should be used 
instead of “Civil Court” throughout the new 
Act, and the definition in section 29 of Act XL of 
1858 removed. 


294. Mu. H. J. Sparks— 


suggest that some principles might be laid down 
for the guidance of the Court im appointing a 
guardian of the person or property, as has 

doue in section 10 of Act XIL1 of 1874, 


295. UmMaa Baxusa— 


‘gests that regular suits for the guardianship or 
custody of minors should be distinetly prohibited, 
ou the ground that if they are allowed the object 
of the special Minors’ Act will be defeated. . 


286. Kuan Aumap Suan, Exrra Assistant 
Commissionnr, Hosniarrur,— ; 
Subiits remarks and recommendations to ~the 


following effect. for consideration in connection 
wth the amendment of the law — 


It would be next to impossible to insist on every 
xuardian being eertifieated, both because of the 
“ge numbers of minors owning property, and 
“cause of the small value of that property in 
a. At the same Capit naitracan of 

ws Go at present suffer from the dishonest 
of enardiang by relationship who are u wiifcaiad. 













































=~ therefore free from control ; “as regards 
sodas : Dag. A ane ; Ag os 
Teceive vor tether ti cu ae Seo 


ne tuk ee 


endment of the Minors? Acts.) 






property exceeds Rs. 3,000 in value 
30° per 


yields an income of more than Rs 
month : *, 

(2) certificated guardians should be required to 
submit half-yearly accounts to the Court, 
and the sanction of the Court should be 
required to certain of their acts, such 
sanction to have a binding effect ; 


(8) persons wishing to call in question the acts 
of certificated guardians shduld be allowed 
to examine their accounts as filed in 
Court, and to submit their complaints 
to the Court, but should be debarred 
from bringing suits, as next friends of 
_the minor, against the guardian : 

(4) in considering applications for certificates 
the Court should have regard to the 
following points :— 

1st, nearness of relationship (of the 
applicant to the minor) : 
2ndly, the wishes of the deceased 
parent the minor : 
3rdly, any present or previous con- 
nection of the applicant with the 
property of the minor : 
4thly, whether the death of the minor 
would be beneficial to the guardian 
(? applicant) : 

(5) where a minor’s property does not exceed 
Rs, 8,000 in value or does not yield an 
income of more than Rs. 30) per month, 
it should be optional with guardians to 
take out a certificate or not, and certain 
restrictions should be placed on the power 
of all guardians in such cases : 


(6) all guardians should be made responsible for 
the health, maintenance, education and 
religious instruction of minors under 

; their charge : 

(7) the Court, should be empowered to remove 
any guardian on any of the following 
grounds :— ; 

“(1) using trust mala fide ; 
(2) continued failure to perform his 
duties ; 
(3) gross misconduct ; 
(4) insolvency ;” 

(8) the Court empowered to appoint or remove 

a guardian should be the District Court. 


297. Sanrpau Gusprat Sincua— 


writes at some length to show that the near re- 
latives of minors in his district usually squander 
and misappropriate to their own use the income 
of minors under their eare, and that for various 
reasons the minor refrains from calling the guar- 
dian to account on attaining his majority. 
also hints that even the persons of minors are not 
snare secure from danger. To check these evils 
he 


inks the Civil Courts should have more ex- 


tended authority than they at present possess for 
interfering for the protection of minors, and to 
that end suggests that |? eter alia) the Courts 
should have a discretionary power to interiere 
whenever they think proper, instead of being em- 
powered, as at present, to act only when specially 
moved. 
vide “that the Civil Court may appoint guardians 


He suggests that the law should pro- 


the property of a minor and to take 
arn ne V 7 ye rt iw - ‘| y At 
gh cons estes: 

















(Madras ms V 
« (4) on receiving any report or information 
"ies ally bor caljbalitegt with the state 

of the minor’s property or person, or 

« (c) on the application of any relative or fri¢ 

tof the minor for appointment of a guardian, 

« it appears to the Court, after hearing the 

rsons having charge of the minor’s person or 
fP and] property, and after making avy | further 
enquiries that may be necessary, to be advisable to 
do 80.” * 
~ He would require the Court to issue a. notic® 
to appear to’ the peysons having charge of the pro-' 
\perty und ‘person of the minor, 
va further safeguard, make the Court’s ordér appeal- 
able. 

He further thinks Act XL of 1858 is wanting in 
clearness in regard to thie appointment of guardians 
of the property on the one hand, and guardians of 
the person on the other, and suggest that the new 
Act should contain provisions like the following :— 


As regards the appointment of guardians for 
the management of property :— 

“The Court shall have power to appoint any 
person manager of the property of the minor who | 
in its opinion appears ‘to be fit: Provided that if 
any person has been nominated a guardian in. the 
will of the last owner of the property, and» such 

* will has duly been proved, he shall be ap ointed a. 

guardian if he accepts the trust, and if the Court 
does not for any special reason think him to be 
unfit’: Provided also, that preference is to. be shown 
46 the friends and wear relations of the minor, if) 
otherwise fit for the trust. 
* © Jn the case of land assessed with land-revenue 
or the Jand-revenue of which has been assigned to 
some ove by the Government, the management 
may be a § over to the Collector, who shall be 
competent to manage it in the manner prescribed 
by law forthe management of property subject to 
the jurisdiction of Court of Wards; and in the 
case of moveable or immoveable property other 
than land assessed with land-revenue, the Public 
Curator, if there be such an officer in the district, 
may be appointed guardian, ” 

As regards the appointment of guardians of the 
person, he would make it a rule that the guardian 
should be a person of the same class and religion 
as the minor, and would prohibit the appointment 
of any person having any interest of his own 
adverse to that of the minor, or who would be next 
in successiun to the minor, were he dead ; and, 
lastly, would provide that none but a female 
should be the guardian of a female. With these 
restrictions, he would give the Courts full discre- 
tion. 

He would also add a section providing that no 
person is ‘to be appointed guardian against his 
will, and that no one is Jiable to punishment for 
refusal to-act as guardian when required by the | 
Court to do so. 


* He thinks Act XL of 1858 does not provide 
sufficiently for the control of guardians. Some 
‘guardians certainly might safely be trusted to 
Manage estates without any great control from 
the Courts ; _ others would require “very close 
pervision. accordingly suggests that the 
‘Courts should be allowed full diseretion in this 
fatter; but would, at the same time, e 
cae to the following effect :— 4 : 
“ie! 5 ed rare . ‘ xi 
(1) All guardians of property appointed by the 
ou Fancalt ba bond to fsa f eine the Bes 


i » months after the close of each 








te <cione: ob san a 
al reauits of their management, 60 as 





friend : 


and would also, as | + 


‘guardians of property:— ~ 


vact pro- | 









This would, he says, afford 
fraud, for, the statement being 
guardian would not be able to alter 
or set up anything contrary to it when 
sequently called upon to render ac : 
guardian need not file complete accounts ; a state. 
tga 33 gor tndtostedl srauld, be rite ‘auficen p 
to show the Court the result of the administration, — 
(2) The Court should have power to eall upon 
‘any guardian— 5 IRM to) 
“ (a) to file such periodical statements, returns 
"and accounts as it may direet; 
“ (6) to make such reports on any points coo. . 
E the estate 


nected with the management 
as it may require; 9 ~ uf: 

““(e) to carry ont such directions as to" the — 
management as it may give; a 
“(d) to invest or deposit the surplus or the 
balance in hand in such place of security 
(Government Securities, © Government 
Treasury, Government Savings Banks) a3 
it may direvt.” ' 69 
He also suggests that provisions to the follow. 
ing effect should be made regarding the duties of 
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“That every guardian should— 

“(a) obey all directions given by the Court — 
under the provisions af the Act; ‘ 

‘© (4) consult the Court (i) before making any 
alienation of the minor’s property ; (ii) 
before compounding in any suit in which 
the minor may be a party; (iii) before 
abandoni: g any right belonging to the — 
minor ; and (iv) on any other important 
occasion, or onan any difficulty arising 
in the management ; and %-# 

“(c) report to the Court any severe Joss that — 
any portion of the minor’s property may | 
have suffered from any cause,” | 

With respect to the duties of guardians for the 
person, he suggests that the following shonld be 
imposed upon them :— i 

They must— 

“ (a) consult the Court (2) on the arrange- 
ments made or to be made for the edu — 
cation of the minor, and (2) regarding — 
matters affecting the marriage of the 
minor ; 4 3 


«(b) report all cases of portracted illness of 
and accidents to, the minor, and 
“ (c) obey all’ directions’ given by the Gontt 
regarding the above matters.” ied 
He also suggests that guardians of the | 7 
should, subject to the bet eae ete ortho Ears, 
have power to do all acts onleaied o7 ‘ 
the well-being of the minor; for instane 
connected with his education and his 
and physical training. aks 
295. In the following par 
are noted suggestions for th 
jaw on particular point 


rovisions already existing in : 


te 
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ations. 
» 299. As to Madras Re 
remarks by Sir Charles Tu 





Mr. G. Mattaswimy Chettiar, in paragraph 

ie ‘eindrhe Bout of 

of précis; and aS i ‘ 
Sir Charles ‘Turner, in paragraph 2538 of précis. 
301. As to Act XIX of 1841, see remarks by— 
Mr, H. Wigram, in paragraph 242 of précis ; 


- . 
Me. Duthoit, in paragraph 291 of précis. - 
302. Mr. Justics Fieup— 


uotes cases to shew that the practice of the 
Courts has not been uniform as regards the appli- 
eition of the proviso to section 3 of Act XL of 
185% In some’ cases it has been held that when 
the Court entertains a suit instituted by a_ person 
who has not obtained the permission required by 
the proviso, the requisite permission is to be deemed 
to have been given; while in others it has been 
held that a suit instituted without permission 
previously obtained is bad to all intents and pur- 

ss. Cases are quoted to show that the latter 
rule is the more correct one, from the point of view 
of principle. 


Revenue,. paragraph 252 


ot 


803, Latta Mapan Gopat— 


suggests that certain particulars should be pre- 
scribed for insertion in all applications; that the 
Conrts should be allowed to uct also on their own 
motion; and that. explanations to the following 
effect should be appended to the section :-— 


“J. Lapse of years is not a sufficient ground for - 
refusing a certificate [see C. W. R., 843 ] 


“TI. The guardianship of infants who have no 
property is a matter which forms «the 
subject of Act IX of 1861,” 


| 803A. Me. Benart Lat Basv— 


| observes that the word “ suit ” is not wide enough 
| to include “ proceedings and applications.” 

{In regard to this section, please also see para- 
| graphs 4 to 46 of précis, under “ Point I.””] 


304. Mr. Prumper— 
would transfer the powers of the Collector to thé 
amiliar (or tahsfldér) of the taluq in which the 


land is situated, as in Rule 4 of the Mysore 
Minors’ Rules, * 


| 






















805. Mn. Justice Fretp— - 
writes as. follows :—= 


“There seems no reason why the right to make 
a0 application under this section should be limited 
toarelative or friend. Under the English law, 
pr person may apply in order, says Mr. Daniell, 

at the benefit arising from the ion of the 
‘ rt may be extended to all cases in which inter- 
of ime is desivable, subject, however, to the risk 

rT * " i 
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be amended as | 
(Sin Chancery Prac 





307. Mr. Benart Lat Basu— 


4 






considers the phrase “ interest in land” objection-. 
able, apparently for the reason that it Ka 


adequately covet the case of 
vided Hindu family, ee 

[ Please also see suggestion by Mr. Duthoit in 
paragraph 291, supra.) é 


J 
808, Tue Hon’ste Mr. Pavt— < 
considers section 5 of Act XL of 1858, defective in 


not providing for cases where ¢he minor happens 
to reside in a district in which he has no property. 


809. Mr. H. J. Sparxs— 


suggests that the section should be made more 
explicit, observing that it does not provide for 


cases in whieh the minor is residing out of British 
India, 


He also suggests that it might be well to pro- 
vide for District Delegates, as in Act VI of 188 1, 
to meet cases where, asin Oudh, there is but one 
District Judge-for two or more revenue districts. 


members of an® andi- 


Act XL © 
1858, s. 


Needs 


310. Latia Mapan Gopar— 


suggests that “residence” should be explained as. 
meaning the minor’s “ sual dwelling-house, i.e., 
his paternal family-house.” 


811. Latta Mapan Gorar— 


suggests that provision should be made as to the 
manner of issue of notices and the persons on— 
whom they are to be served, and as to who may . 
oppose the application. He quotes authorities to f 
shew that the notice should be served on all parties 
interested in the application. 


812, Sarpir Gorvrat Sinqu— 


considers it unnecessary that the procedure of the 
Court, should be specially prescribed by the Minors” 
Act, and that it would be sufficient to enact that 
the general procedure laid down in the Code of 
Civil Procedure in force at the time shall apply as~ 
far as practicable. 


$18. Mr. Benart Laut, Baso— 
thinks if undesirable, in view to the selection of a 
good guardian, that the enquiry should be a sum- 
mary one, as this section requires. 


Act XL of 


814. Mr. Justice Fiervp— sae 


writes as follows :— (= Act XX of 


“ Under the provisions of section 7 of the Act, 256 + % 
if it appears that any person claiming a right to 
have charge of the property of a minor is entitled 
‘to such right by virtue of a will or deed, and is 
willing to undertake the trust, the Court shail 
grant a certificate of administration to such person. 
Tt has been held that in this case it is compulsory 
upon the Court to grant this certificate (see Nannee 
Ribee v. Khojah Surwur Hossein, 7 W. R., 522). 
It has further been decided that when any such 
person obtains a certificate of administration, he is 
not bonnd to file accounts (see the cases at 6 W.R. 
Mis. Rul., 53; 7 W.R., 522; 23 W.R, 278)" 
There is no reason why such persons should be ex- 
empt from liability to aceount. According to: 
English law, a testamentary guardian is in all 
ects subject to the control of the Court, and is 
‘account for what he receives (Daniell’s 

tice, Vol. II, p, 1205).” Mg 
815. Tur Jo or tHe Cawcurra Hrow 


¥ 





liable 



















316. Me. Fistp— 
continues :— : yeaters SAD f 
«Phe section then proceeds to enact that if there 
is no person so entitled, or if such’ person is un- 
willing to undertake the trust, and there is any 
neur relative of the minor who is willing and fit to 
be-entrusted with the charge of his property, the 
Court may graft a certificate to such r lative. 
Hlere a discretion is vested in the Court. Then 
the Court may also, if it think fit (unless a guar- 
dian have been appojnted by the futher), appoint 
such person as aforesaid to be guardian of the 
‘son of the minor. The exception assumes a 
_ power in the father to appoint a guardian by will. 
The existence of this power as regards persons to 
whom the Act upplies, that is minors not being 
uro British subjects, may be doubtful. It 
may Gs obbarbed, as in England, that the power of 
appointing a testamentary guardian was conferred’ 
ly Statute (12 Car, 11, cap. 24), and as by the 
law of England no will made by any person under 
the age of 21 years is valid, it follows that a father, 
hile under that age, cannot now by will dispose 
the custody of his children, Then in the case 
of a guardian appointed by the father, it would 
appear that the Court hus no power to remove 
such guardian. The last clause of section 21 pro- 
vides that ‘the Court may also, for any sufficient 
cause, remove any guardian appointed by the Court,’ 
thus indicating that the Court has no power to 
remove a guardian appointed by the father. 
Under the law of England, « testamentary guar- 
dian is subject to the coutrol of the Court, both 
with reapect to the property and the person of the 
infant, and the Court may remove him and appoint 
‘another guardian in lis stead, or may without 
removing him appoint another person te have 
the care of the infant (Chancery Practice, Vol. II, 
p. 1194). It is obvious that there may be cases 
in which it is very desirable that the Civil Court 
should have the power of removing a testamentary 
guardian,” 


se es 


317. Tae Jupers or THE Cavourra Hien 
Covrt— 
(wllectively) support Mv. Field’s suggestion as to 
‘taking power to remove a guardian appointed by 
‘the father. 


$318. Mr. Justice TorrenHamM— 
writes as follows :— 


T would make it clear that, in cases of rival 
elaims to a certificate, preference should not neces- 
sarily be given to uny one claimant on the mere 
ground of nearness of kin to the minor, or on the 
ground of sex. The nearest of kin may often be 
the person to whom, for other reasons, it may be 
most objectionable to grant a certificate, 


“J would also preclude the Court from enter- 
taining avy application for a certificate unless 
satisfied that property needing 
actually in possession of the minor or of some person 
on his or ber behalf. I remember a case in whieh 
the only property was in the possession of adver- 
saries, and the object of the application was to try 
to induce the Court to direct the Collector to take 
charge of the estate, which was said to be interest 
in land, in order that that, officer might undertake 
a troublesome and costly lawsuit to 
- gession for the minor.” 





‘ing Act XL of 1858 to be in force i 


protection is 


recover pos- 





} rap 


law cer 
This being 
rights of guardiansh 
of Act LV of 1872 ( 
mistake; also, that it is snrpri ing, 

enactment, to find Schedule I 1 














He submits a list showing classes ¢ 
whoin he thinks the Courts shoujd 
apparently, by express declaration) f 
ing as guardians. : 

Further on, he suggests that section 27 of 
Act should be embodied as an explanation 
tion 7; also, that the Courts should be all 
cretion to seeront oh, yoni awe to an 
person appoin y will, and an explanation — 
inserted clategy that fitness should be guea 
more weight than mere nearness of relationship. 


820. Umar Bakusa— 


suggests that the Court should be empowered to | 
reject an unfit person appointed by will or deed. 

Forther:— ~ eng 

“Phe words ‘near relative’ in the same sec. ; 
tion are rather vague, and further it is not clear 
whether the scope of the section is to select the ; 
fittest. person from among the relatives of different 
or equal degrees, or to appoint the nearest person 
fit for the post. I think it should be expressly 
provided that brother of the whole blood and | 
uncle should have prior right to the guardianship 
of a minor, unless they are unfit; but in the case 
of distant relatives the Court should have full dis- 
cretion of selecting the fittest person, disregarding 
the nearness of relationship,” 

He also suggests that where a minor has con- 
siderable property the Court should have power to 
appoint more than one person to administer the 
estate, if that should be deemed necessary in 
interests of the minor, ‘ 

[Please also see suggestions by— 

rien Ahmad Shah, in paragraph 296 of précis} 
an 

Sardar Gurdial Singh, in paragraph 297 of 
précis.] 


$21. Latta Mapan GorpaAt— 


gests an addition to section 8 of Act XL off 
1858 to the following effect :— 










in seo. 






ae 


\ 
' 


«The Court will not adjudicate merely on the 
Collector’s report [see 22 W. R., 490], a 
satisfy itself as to the applicant’s fitness on 
evidence ” [see 9 W.R., 555}... 


Agta 


322, Sarpar Gurprat Sinco— 
“would give the Court power to enquire 
the character of any person, and to call for 
from any Revenue-officer, Magistrate or 
officer in the district.” 


[Please also see suggestions 
paragraph 291 of précis.) 

323. Sim Cuantes TuRNER— 
referring to section 9 of Act % 0 
to a suggestion recently m 
High Court that there 
every district a public 

vate trusts u 

ficial A rien hi 
Courts might, he 
such officers, and 







we 




























DAN Gopar— 
‘ guggests, ference to Mr. Justice Melvill’s 
_eriticism on section 9 of Act XX of 1864 in his 
‘Minute of 28rd August, 1881, that the words “ or 
the like” mean “immoveable property (other than 
village-land assessed with revenue, for which pro- 
vision is made by placing it in charge of the 
Collector), such as shops, katrés, wurehouses, 
: &e.” 


+ °$25. Sarpar Gurotat Sincur— 


i e words “ moveable property or houses, 
pace ip the like” were dat to mean (/) 
moveable property, and (2) immoveuble property 
other than land, of which the Collector could be 
asked to take over the management, 


$26. Tue Hon’ste Mr. Paur— 


“yeferring to Mr. Jastice’ Melvill’s criticisms on 
pare and 11 of Act XX of 1864 in his 
Minute of the 28rd August, 1881, observes that 
“«the distinction between ‘houses, gardens and 
the like’ and ‘land or any interest in land? is pro- 
bably that between revenue-paying immoveable 
property and that which does not pay revenue, 
including in the eategory of revenue-paying pro- 
perty such as may be /dkhirdj by reason of exemp- 
tion,” 


$27. Sarpar Gurora, Sincu— 


{ suggests that a limit should be put to the guar- 

rerdian’s allowance; that, to encourage economy in 

)) administration, it should be calculated on net profits, 
and not on income ; and that it should be fixed at 
20 per cent. His reason for selecting so high a 
tate is that the remuneration would be small on 
small estates, 


¥ 


) 828, Latta Mapan Gorpar— 


observes, with reference to Mr. Justice Melvill’s 
remarks on the word “aforesaid” in section 10 of 
Act XX of 1864 (see Home Department Judicial 
Proceedings, No, 168 for October, 1882), that in 
the Bengal Act, section 11, it clearly refers to sec- 


tion -10 of that Act and is not open to any mis- 
construction, : 


829, Latta Monan Laut anp Mr4n Aspurta,— 
referring to Mr. Justice Melvill’s criticism, say 
they think the provision in section 10 of Act XX 

, % 1864 excluding legal heirs and persons next in 

Suecession from the guardianship of the person of 
| * Minor, which does not occur in the Bengal Act, 
ought to be embodied in the new Act, 
} 
| 330. Sarpar Gurprar, SixaH— 

18 of the same opinion. h 

“ase also see sugeestions by Mr. Duthoit in 
Paragraph 291, supra (on pages 100 and 101).J 


‘881, Mk. H. J. Sparxs—_ 








this section 
essests that provision should be made— which are, he says, scldom observed. 
5 Onan (Ss eg ee Mie ee [ Please also see suggestions by— 5 TS 
. Sardar Gurdial Singh, in paragraph 297 of 
Lalla Mobun Lall and Mién Asdulla, in, para 

, ay ig Aehe = 








- $88. Ma. Pyowme— 
Suggests that a palf-yearly statement of count 4 
should be prescribed, ag es Rule 15 of the. Minors’ ?* 
Rules frame’ for Mysore, instead of the annual 

statement provided for by Act XX of 1864, 


834, Tux Hon’srx Mr. O’SutLivan— 
makes the following suggestionss;— 


“The administrator of the property should be — 

uired to file annual accounts of receipts and 
Rbesounstia’ and they shonld be open to inspee- 
tion by any relative or friend of the minor, who 
should be at liberty to bring to the notice of the 
Court, by way of petition, any neglect, default’ 
or misfeasance of the administrator’ ty 

335. Latta Manan Goratr— s 


suggests that the obligation to render accounts, 


should be extended to all guardians and adminis- 
trators. aan 


336. Lanta Monvn Lact anp Miknx AspULLA— 
urge that the provisions of sections 16 and 17 
should be extended to all guardians and admini: 
trators, arguing that it may be very n eC ateg 
provide against fraud or waste by those to whom we 
the sections do not at present apply, a 


837. Mr. Benant Lat Basuv— 


suggests that section, 16 should be extended to all 
guardians ; also that any friend or well-wisher bs Pee 


the minor should be allowed access to their | 
accounts, ee 


[Please also see suggestions by— 

Mr. Justice Field, in paragraphs 258 and 814 of 
précis ; ine 
the Judges of the Calcutta High Court, in - 
paragraph 315 of précis ; me 

Khan Abmad Shah, in paragraph 296 of précis; 
and ae 


Sardar Gurdial Singh, in paragraph 297 of 
précis. ] 


838. Mr. Pruwer— 


suggests that for section 17 of Act XX of 1864 rep 
should be substituted Rule 16 of the Minors’ 
Rules framed for Mysore, which requires that {564 
surplus funds shall be deposited in the District 


Treasury and invested by the Court in public seeuri- 
ties. sch 
























































se 


839. Latta Mapan Gorar— 
writes :-- : 


“« Public securities ’ denotes Government pro. 
missory notes, I would suggest that this limita-_ 
tion be removed, and that it may be left to the — 
discretion of the Court to lay out the surplus in 
any profitable manner that is suggested to it by 
the administrator, eg., in mortgaging landed* 
property or purchasing debentures or bank shares,” 

340. Basu Koytas Cuunpen Guosp— 


considers it desirable to impose a penalty for the 
enforcement of the provisions of 
























ve, 2 . hee ES ARe 
XL of 1858, the Civil Court 1s bound i 
vane Pp lsc whether the proposed mode 
dealing with it would, if sauctiofed, be for the 
| benefit of such infant, and that the petition should 
contain all the materials reasovably required to 
enable the Court to decide this question, He 
gives a reference to In ve Srish Chunder Mukhapa- 


_ dhya, LULA. 6 Cal, 161; S.©- 5 Cal. L.R., 501 5 
\Y and Sikher Chund v. Dulpu 


and, ity Singh, 1.1nR. 5 Cal., 
B63, and suggests that, the substance of those de- 


din the proposed 







_ cisions might well be incorporate 
: a “Act. 
oo “He further remarks upon this clause as follows, 


| ast the effect of neglecting to obtain the sanction 
k of the Court :— 
hs Where a guardian has obtained a certificate of 
» administration under the Act, it has generally 
* pee held that any sale of the minor’s property for 
Sowhich the Act requires the sanction of the Civil 
“ Gourt, if made witout such sanction, is invalid 
and conveys no title (see the cases of Surut Chunder 
v, Raj Kishen Mukherji, 15 B.L.R., 350, 8.C., 24 
* Wt, 46; Paran Chunder Pal v. Kuroona Moyi 
> Dasi, 7 B.L.RB., 90; Dabi Dutt Sahoo v. Subhodra 
ibee, 1.L.R. 2 Cal., 


a 
| 


t 


283; Buchraj Ram v. Kam 














ye’ Singh, 1) C.U.R., 345). In Manjeram v. 
An Singh (1.L.R. 8 All., 852) it was decided 
id not ratify sueh a transaction. 


+ a minor cou 
See to the contrary Ti 
40 G.L.R., 547, where a mortéage 


1 Koer v. Roy Anund Kishore, 
by a certificated 
he sanction of 


i 

~ “guardian, although made without t 

pvigthe Court, was upheld, the transaction being, un- 
| @erithe circumstances, cousidered a proper one.” 

ay ee 

fi %, 


“B42. Lata Mapan Gorat— 
fos conflicting decisions on the question whether 
hig section applies to non-certificated guardians. 


443. Basu Koytas CuuNnDER Gaosp— 


asit stands at present. contains no di- 
ourt should proceed when 
plication for sanction is presented. Generally 

ction is given on the representations of the 
nistrator, but this is not always safe. The 
nistrator, where he makes ap application of 

the kind, should be required to prove the necessity 
| he the sale, &e., by affidavit or otherwise, and the 
ie nee contained in his affidavit should be test- 
med by some officer of the 

accords its sanction to the sale, &¢.” 


~ {In rega 


ap 
_ the 






” 
> 


* 


by 154 to 201, under “ Point VIL.) 
be © 844, Lavta Manan Gorar— 


proves of Mr. Justi 
section (see Home Departm 


ot 


eedings, No. 168 for October, 


ee ~ Page ®4). 


» 345, Mr. Justice Fiztp— 









gill be useful to consi 
nch in the case of Nannee Bibee v. 
Hossein, > W.R., 522. Tt was here di 
; a certificate granted under ion 7 of 
may be recalled summ Jo under the 

f section 21, 2 id this 






précis, a8 
appointed by 







Court before the Court 


rd to this section, please also see para- 
paragraphs 


104 to 138, under “ Point TV 
to 183, under “ Point VI,’ and paragraphs 


ce Melvill’s suggestions on 
ent’s Judicial Pro- 
18*2, at foot of 


ith section 21 of the Act, it 
der the decision of the Full 
Khojah Sur- 
ecided 
































346. Latta Mapan Gorat— | 
suggests that to meet Mr. Justice ¥ 
tion as to the vagueness of ‘ 
other person, as the case may be”. 
Department’s Judicial Proceedings, 
October, 1882, at foot of page 24) in se 
Act XX of 1864, the words “or other. 
within the meaning of sections 24 and \ 
be substituted for them (in the Bengal Ae 
He further suggests that illustrations 
inserted to the following effect :-— 
« {Ulustration I—The Court cannot sum 
remove a guardian who has not obtained ‘a | 
cate. This should be done by a regular 
Il W. R., 370). 
« Tliustration [I.—The grounds set for 
preceding portion as to the disqualifie: 
guardian should be held sufficient for remoyi 
« Tllustralion I1J.—Danger to the 
welfare of the minor should also be held | 
« Tllustration IV.—Where the conduct. of the 
uardian, though blameworthy, is not ‘eulpably a 
bad, the Court will pass orders to regulate his cone ; 


duct before removing him.” 


347.—Sarvar Goroiat, Sincu— 
would specify the three following reasons 
fying removal of a gua diau [? or recall 
tificate] :— 

«(1) If 








he has wilfully neglected to pe 
any of the duties imposed upon tin 
law ; wee oe ‘* 

« (2) if he bas been guilty of any other mis. » 
( conduct which, in vies peat iB 4 
a makes him unfit for the worky ¥ 
an 4 
if he has formed a collusion .with pooebe 4 
having interests adverse to thogeof the 
minor, or who are enemies of mie 
nor.” Me sie. 
He would further allow any of the 
friends or relations to apply to the Court. 
removal of the guardian on arty of these 
and would provide that if, after examin 
applicant, the Court sees reason to do so, It 
make an enquiry, and, if the matters set fo 
the application sre established, may award 
applicant his costs out of the minor’s estate. 
adds: “ Of course the Court should ‘have po 
punish a wilful negleet, and power 
orders carried out.” Say 
fPlease also See suggestion by Kh 
Shah in paragraph 296 of précis.) 
$48, Latta Mapan Gorpat— 
suggests that an explanation should 
the following effect :— f 
at Explanation,—The snevessor 

in the same way as the first m 
i. ¢., after issue of notice and enq 
349.—Sanpar Guuprat 
thinks provision should be 
of female as well as m 


ie 
F 


w 


“ (8) 




















minor's 
for the — 





ronnds 


=f 

























1 given ion 2 





elared to mean an person (excepting, 
, Europeans sis pascal law fixes 
t 21) who has not completed the 
ighteen years. The objections to the 
ition which he specially mentions 


it does not conclusively show whether 
it applies*to minors regarding whom no 
action has been taken under the Act; 
and 
ha © (2) ‘that it provides for the Mufassal a different 
*~* Jaw than that prevailing in the Presi- 
wg/% f dency-towns. 
- In order to meet the latter objection, he urges 
“that the new Act ought to be made applicable 
to the Presidency-towns as well as to the Mufas- 
aly 7, 
‘yg52. Umar Baxuso— 
invites attention to the rules in paragraphs 1 and 
2 of section 3 of Act IX of 1875, and thet effect 
where certificates of administration are granted 
under Act XL of 1558, but makes no specific 
suggestion for the amendment of the law. 






358, Sarpar Gurpiat Sivcu—, 
considers there can be no objection to the varying 
‘rules as to majority prescribed by Act XL of 1858, 
26, and Act 1X of 1875. 


854. Mr. Benart Lat Basv,— 

referring to Act IX of 1875 and other laws 
statutory and “ personal.” suggests that, it would 
save much confusion if one uniform age were fixed 
by statute for the attainntent of majority; the 
‘age so fixed being made applicable to all persons 
and in all places throughout British India. 


$55. "Mr. J. Knox Wieut— 
suggests that the definition of “ minor” given in 





Act IX of 1875 should be incorporated in the |» 


proposed consolidated Act. 


356, Mr. Justice Firtp— 


invites attention to the ease of Fusihan v. Kajo, 
LL.B. 10 Cal., 15, in whieh it was held that the 
effect of section “21 of Regulation X of 1793, and 
sertion,27. of Act XL of 1858, is that no person 
other than a female shall in any case be entrusted 
with uardiauship of a female minor. 


857. Sanpar Gourviat Sincu— 


thinks section 27 of Act XI of 1858 is intended 
to refer to the guardianship of the property as well 
asof the person of minors. He suggests that it 
amended so as to provide that no guar- 
appointed for the person of a female 
‘married and her husband be not a 
d she takes up her abode with the 
husband; but that a guardian for 
if any, may be appointed, unless her 














Bes 


lé suggests that “ minor” 









considers the absence of ce atkins regardit 
taking of security from administrators is o 


| the most striking defects in the « 










358. Ma. Justice Frup— 
suggests that® the question as to what® 
made under the Act are appealable or not 
able should be clearly settled. He invites at: 
to the conflict of decision between’ the 
reported in 15 W. R., 492 and 23 W. R., 479, i‘ 
859. Latta Mapan Gorat— a Be Biwi 
suggests that an explanation should be added t 
the effect that every person who appeared in the 
original proceeding would have a right of app 
This has, he says, become necessary in von 
of a ruling, at page 256 of the 13th Volume 
Sutherland’s Weekly Reporter. He does 
think the right of appeal should be taken a! 
as suggested by Mr. Justice West (see He 
Department’s Judicial Proceedings, No. 169 
October, 1882); remarking that it is a 
privilege and protection, and that there does no 
appear to be any weighty reason for its abrog ut 


360. Sanpar Gurpt. Sincn— 


would, in order to prevent needless litig 
provide that there shall be no appeal from: 
orders of the Courts excepting “orders of | 
portance, to be specially mentioned,” and ‘t 
there shall be no second appeal in any ease. 
[Please also see suggestions by Mr. Duthoit in 
paragraph 291 of précis.] a 
361. As to Ret IX of 1861, see remarks b 
Mr. H. Wigram, in paragraph 242 
and 
Sir Charles Turnér, in paragraph 253 of pré 
362, Tux Hon’ste Mr. O’Suzivan, 7m 
Hon’ste Mr. Pavt anv Mr. Justice Frey 
suggest that in the new Act the Court shou 
empowered to require security from guardian 
for their dealings with minors’ estates, Mr, ¥ 
quoting the English practice in support of 
suggestion, 


' 
' 




































































of préc 


363. Mr. Justice Ouprretp — 


suggests that provisions should be inserted in 
new Act, similar to those in sections 78 and. 
of Act V of 1881, f\r taking bonds for the | 
per administration of the estate, and for 
assignment of such bonds to enable fit perso 
sue upon them, 


864. Tne Lrevrenant-Govprnor ann C 
Com™ussioneR or THe Norru-Western 
VINCES AND OuDH— 


See his remarks on Mr, Justice Oldfield’s su 
tion, in paragraph 162 of précis, 
365. Mr. Justice Straignt— 


concurs in Mr. Justice Oldfield’s 
except as regards guardians appointed in | 









will or deed, A 
366. Mr. Dutnom— 

















eae $67. Banu Koytas Caunpgr Sate aa would lieve cnpen, © 
es that, as a check upon gflardians, security | 'o"ware ane apples the 
' oeicer pe required from aot every ones. - officer of the Court may be dis 


“ : ss 
~ [See also remarks by Mr. E, Barclay in para- a : Bet ,:. 
graph 152 of précis] : Rangtrecasad ayer, tg 
: ’ Ngelg i sions of this nature should be introdu 
det 2 af » 368. Tux Government or Bompay— Civil Procedure Code for the guidar 
ee forward for consideration in connection with the | Courts. Ee 
ae ‘oposed legislation certain papers ‘showing the He further suggests that it would be 
i ~ Paeciability of making provision to admit of | to declare that on an application for h 
‘4  mitiors being sent td schools or colleges recognized | on behalf of a minor in forma pauperis th 
_ hy the Local Government for the purpose, though | is to have regard to the seiner 
RY are “beyond the limits of the Presidency.” | minor and not of the next friend. ‘The law 
“What is desired appears from the papers to be | been so interpreted by the High Court, but: 
to take power to send a minor to the college in | he says, generally understood. a 
Kolhapur (a Native State). And he expresses a doubt as to whether 
369. As to Act IX of 1875, see remarks in para- | “ local laws” referred to in section 464 of 
graphs 350 to 355 of précis. Code inelude the Minors’ Act, IX of 156 
is a “ general” Act, 


aa] 
b 


Cote of Ciel «370. Mz. Wickam— : aa 
Se natibad ‘ie 2 372. Mr. Justice West— ee f 
: - e but, in order to check a practice by 
‘The provisions of Chapter XXXI of the sages east, 3 haces site ane 
Civil Resclaes Code appear to me unnecessarily which, for the purpose of harassing. people inter. 


.~ | ested in a minor, a pauper next friend is for- 6 
« complex, and I do not understand on what prin wah 46. itll ait a quit egeinst tiossiaay 


ciple a mother, if a co-defendant, is prevented ving 
+ from representing her minor son (section 445). 
All that is really required in a Procedure 
‘Code is to provide ¢hat suits by and against minors arocaves 
shall be ahaa and defended in the minor’s name He further says it is doubtfol at present wi 


by a guardian ad litem appointed by the Court saatids ¢ ; 
auth he dae by the Court; iat ho appeal shall pal in the litigation, or whether the infant ote 


charge of his property, a discretion should be 
allowed to the Courts to require security for bey 


from pauper next friends. 


ther the next friend is to be regarded as a Car 3 
‘Hie from the appointment of a guardian ad litem ; principal, and suggests that this point sh : 
that the crendion ad litem shall give a written — clear, chesrvins that the case Nc qi a 
undertaking to be responsible for costs; éhat he | © siliond an wit ce ma end "18: COM> 1m 
shall not enter into any compromise of a suit | MOM, Wane @ pauper in ant with a next friend of 4 
ithout the leave of the Court; and ¢hat before compéton Smesns. is Lat nDComMIHs pe ree 
2 g out execution of any ‘decree he shall give $78: Tue Howste Mx Pati 
ee ne coat of the ieee, | suggests that, in order to pat a stop to we 
é frivolous and other improper litigation, th 
$71. Sir Cuartes TURNER— friend ote: ie ITER of — e = 
that great difficulty is felt in securing the | to satisfy the Court that the suit will 
eae pees salt tale when creates’ | and not merely technically for the benefit of . 
take proceedings against their property as_re- minor, and that the Court should see that its 
presenting the effects of deceased debtors. The orders are for the minor’s benefit, in the font: 
~» person who would by law be entitled to the | Way as in the English Courts of Equity. yee 
aardianship may refuse to act, and no relative or [In regard to this chapter, please also séé parae 
iend ‘may be found who is willing to do so, | graphs 47 to 69, under “ Point I and parat. 


Ms a 


tp 


a ie, “while the Court may not think it its duty to aid | graphs 139 to 147, under“ Point V.”] 
\ ‘the creditor by appointing a guardian ad Litem, [See also remarks by— , 
although the probable consequence of its not doing | - 5 y of 3 
so would be to increase the debt by allowing Mr. E. Barclay, in paragraph 7 = 
interest to accumulate. Moreover. when the | Mr. Justice Field, in paragraph 16 


Court is constrained to appoint a stranger to act Mr. Justice Oldfield, in paragraph 


~,) 


as guardian ad litem, no power is given by the | gic. be ata 
Civil Procedure Code to make provision for the Mfc, Sosti fraiche ragraph 20 
costs of securing for the person appointed the hese ree eae fees ) 
means of obtaining professional assistance and Mr. H, . \Rivax;3 ra 
© defending the suit. In the Madras High Court aa taba I Bs 
the following course has been pursued :-— ces, in paragraph 39 of précis; 
* If no relative or friend is found, who is willing the Resident at Hyderabad, in 
_ to appear as guardian ad litem, the Court will, | précis ; and aa 
on the application of the plaintiff, appoint an Khan Ahmad Shah, in y 
officer of the Court guardian ad ditem on the con- | cis,] 
ition that the plaintiff undertakes te provide the 
er so appointed with funds reasonably suffi- 
to evable him to defend the suit, If the 
iff fails to A eed the order for the 
ent is dischar, If, on the rt han 
pe would alowed 
male Woe tcared. tp 
af aot in allo 













“the District Court should 
that a suitable provision be 





ntenance and education of minor 
members of an undivided family whenever occa- 
sion arises for its interference.” wi 
(Please also see his suggestions in paragraphs 
107 and 242 of" précis.) : 
376, Tne Hon’sie Mr. O’Sutiivan— 
writes :— a ay 
“The managing male member of an undivided 
Hindu family subject to the law of the Mitak- 
sbara should: not be reqnired to take out a certi- 
ficate in respect of the undivided’ share of a minor 
member of the family ; but in case of malversation 
or mismanagement by the managing member a 





suit on behalf of the minor for a partition and 


delivery of his share should be permitted, as is 
the case at present; and, when the partition is 
effected, a certificate of administration should be 
granted for the share of the minor.” 


877. Mr. Justice West— 


says the law with regard to Hindu minors, mem- 
bers of joint families, as hitherto conceived by 
the Courts in India, has recently been quite 
differently expounded by a judgment of the Judicial 
Committee of the Privy Council (Doorga Persad 
v. Kesho Persad Singh, L. R., 9 1. A., at page 30). 
He shows that that judgment will upset the 
existing state of things, by introducing a new 
limitation on the powers of fathers and other 
guardians who are really in the position of co-own- 
ers and are not mere guardians in the restricted 
sense, He suggests that this matter should be 
taken up promptly, and that guardians of ‘this 
kind should be allowed to defend suits against 
minors without a certificate. 


878. Sm Cuarizs Sarqent-— 
thinks that in the case of the Hindu joint family 
the only satisfactory course would be to distin- 
guish between family and separate property. In 
regard to the former, he suggests that until a case 
of fraud or abuse of powers is brought to the 
notice of the Court by regular suit, the charge of 


the ninor’s interest should be left: to such persons as 
Would be enteusted with it according to Hindu 
law and usage. In regard to the latter, please see’ 


his remarks in paragraph 223, supra. 

379. Mr. Justice Metvitt— 
coneurs with Sir Charlee nt on this question, 
aud explains that he did not intend by his Minute 
of August, 1881, to recommend that the nes 
of a joint Hindu family should be compelled to 


take out a certificate of administration of the 
share of a minor co-parcener, 


380, Tue Hon’ste Mr, Pavt— 
Says the adoption of the proposal noted as Point 
T (gee supra Would be very inconvenient in the 
cade a Hindu joint family, as the introduc- 













the part of other members 






outside would cause discord | 


He suggestsethat the effect on those dee 
and also on the cases quoted by Sir Mi 
Weestropp in bis Minute ot 19th November, 1881 
(Home Department’s Judicial Proceedings, No, 
170 il bate oe a the Privy Council case 
quo y Mr. Justice West (see h : 
atte) eke baeeasidied en ee 

(Please also see his suggestions in h 
258, supra.) mage eg 








* 


882. Mr. Justice Torreynam— 


thinks it would be inconvenient that, where the 
minor’s estate consists of a share in joint undi- 
vided family property managed by a éurta, an 
vey! person should be allowed to obtain a certi- 
cate. 


383. Tux Jupces or Tue Catcurra Hien 
Covrt— 


(collectivel ) suggest ‘that provision should be 
made by which, on due cause shown, the new 
Act might be employed for the protection of a 
minor member of an undivided Hindu family. 
against the fraud or extravagance of the co-parcen=. 
ers, a course which, as pointed out by Sir 
Michael Westropp (see his Minute dated Novem- 
ber, 1881, Home Department’s Judicial Proceed- 
ings, No, 170 for October, 1882), it has been held 
by the Courts, cannot be adopted under the exist- 
ing law.” : 

{Please also see their remarks in paragraph 80, 
supra. | 

384. Sm R. Sruarr— ; 
strongly approves of the doctrine expounded in the 
case cf Heit Singh and another v. Thakur Singh and 
others, High Court Reports, North-Western Pro. 
vinces, 1872, page 57, that “ section 2, Act XL 
1858 does not preclude the natural avd legal guardian 
of a Hindu minor from dealing with his pro 
within the limits allowed by the Hindu law with- 
out having acquired a certificate of administration 
from the Civil Court ;” and trusts that the appli- 
cation of this doctrine in the future will not be in- 
terfered with by any legislation on the part of the 
Government of India, 


385. Latta Mapan Gorar— : 


thinks it very desirable in the interests of minor 

members of Hindu joint families that the existing 

rulings declaring that no application for appoint- 

ment of an administrator can be made in their 

case under section 3 of Act XL of 1858 should be 

disregarded and words introduced to admit of ap- 

plications being made in such cases. He says 
that, in spite of these rulings, such applications 

are sometimes admitted even now. He urges 

that it would be easy to fix the minor’s share, and 
that there need be no hardship, as the manager 

under the Hindu law would usually be the person 
to whom the certificate would be granted, 

386. Sarnar Gurpiat Sincu— wees | 
thinks it would be necessary in some cases that 
the Court should have power to appoint a guardian 
where a minor has eye th joint interest with 
others, and be would definitely give the One | 
ae tig such canes: Whenever they 
dogo ewe Bye TS 

















Mr. Hutchins, in paragraph 71‘of précis; 
- Sir Charles Tarner, in paragraphs 77, 221 and 
263 of précis; , ae 
Mr. ‘f. T. Allen, in paragraph 79°0f précis 5 

84 and 291 of 









Mr. Duthoit, in paragraphs 


précis ; ; 





a8 - the Chief Commissioner of the Central Provinces, 
Be in paragraph 94 of précis ; and 
pare Mr. G. Muthaswamy Chettiar, in paragraph 
E " 261 of précis.] 
Bitlonerat « 887. Mr. R. Ry. A. L. V. Ramana PonTUuLU 
Observations. Ganv, SusorvivaTe JupGE, Mapura— 


agrees with the views expressed by Mr. J ustice 


Xs ‘West in 
(Home Department’s J udicial Proceedings, No. 169 
for October, 1882), as to the direction which legis- 
lation should take. 
388, Tax Government or Mapras— 
concur in the remarks submitted by Mr. Hutchins, 


$89. Tue Puisne Jupens or Tue Mavpas Hicu 
“CourT— 
‘concur in the remarks submitted by Sir Charles 
‘Turner. , 

390. Tue Government or Bompay— 


& do not desire to add any further observations ” 
to those made in the Minutes ‘by the Judges of the 
Bombay High Court. 


°891. Mr. Justice Torrennam— 


vations. 

$92. Mx. Justice TyrreLi— 
entirely concurs in these views ” (i.¢,, apparently, 
those of Mr. Justice Straight). 

393. Mr. Justice Bropnurst— 
-eoneurs in the remarks recorded by Mr. Justice 
Straight. 

394. Mr. Duruoir— 


remarks that his opinion is restricted to. the cir- 
cumstances of the North-Western Provinces and 


az Oudb 


e 


lation, through persons qualified 







| im submitting his memorandom, remarks 
aiiount enatthumenaae which he has made 


his Minute dated 21st August, 1851 | 


agrees generally in Mr. Justice Field’s reeommend- 








He suggests that it is very netsh ies teak 
very ee, of consulting both t a 
and the Native community on the pro pic 
ified ‘to rl Pips acl 
feelings and interests, and that the best way of 


effecting this is to state points and proposals “| 
and clearly for consideration by Benet aba 
tomed to handle legal questions, Sg Sel 


$96. Latta Manan Gorat,— Reh 














ary ole one ene ae 
- 297, Latva Girnwant Lar— bas 
siren mecca Ja So emerge 
395. Coons, Gurpon— 
specially commends to notice the memorandum of 
A sai Commies; 


| Muhammad Latif, Extra 


of Jhang. 

399. Masor-GevenaL Pravrarr, Orrtorano 
Commissioner, Japavvur Division,— 
endorses the opinion submitted by Lieutenant. 
Colonel Grace, Deputy Cosbnslostared of Jabalpur, 

400. Tue Comer Comausstonrr or THE Cuytnat 
Provincus— 
concurs generally in the views expressed in the 
Government of India’s Resolution. 


401. Mr. C. A. Exxiorr, Curr Commassionen 


| or AssaM— =~ 


expresses no opinion, as he is unfamiliar with th 

working of the minors’ law. Ee ] 
402. Tun Curr Commissioner or Coone—: 

gives no opinion. = 


Sima ; 


The 19th August 1885. 


S. HARVEY §..: i 


Offge Seoretary to the Gooernm:nt of India. 


F.G. W. 
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PART V. | 
Bills introduced into the Council of+ the Governor General for making Laws and Regulations, 
or published under Rule 22, 





GOVERNMENT OF INDIA. 
























LEGISLATIVE DEPARTMENT. 


(First publication.) 


The following Bill was introduced into the 
Council of the Governor General of India for 
the papas of making Laws and Regulations on 


the 20th May, 1886, and was referred to a Select 
Committee— 


No. 6 OF 1886. 


THE INDIAN BANKRUPTCY 
BILL, 1886. 
CONTENTS, 
Sections, 
Fd Preliminary. 
1. Short Wtle,-extent and commencement. 


PART I, 


Procvepinas rrom Act OF Bankrvrroy To Dis- 
CHARGE, — 
Acts of Bankrupley. 
2. Acts of bankruptey. ee 
Receiving Order, 
Jurisdiction to make reoeiving order. — 


. 
7. 


‘ctions on ju 





ee Et Se Ce 


Pa 
= 






. 28. Effect of order of discharge. 


| Sgorrons. 


12, Advertisement of receiving order. 
13, Power to Court to rescind receiving order in 
certain cases. 


Proceedings consequent on Order. 
14. Debtor’s statement of affairs, 
15. Proposal for composition or scheme of ar« 
rangement, 
Public Examination of Debtor. 
16. Public examination of debtor. 


Composition or Scheme of Arrangement. 
17. Consideration of proposal for composition or 
scheme of arrangement. 
18. Acceptance, approval and effect of composi- 
tion or scheme, 
19. Limitation of effect. of composition or scheme, 


Adjudication of Bankruptey. | ~ 
20. Adjudication of bankruptcy. 


21, Power to accept composition or scheme after 
bankruptey adjudication. 


Control over Person and Property of Debtor. 


22. Duties of debtor as to discovery and realiza- 


tion of pops, : 
23, Arrest of debtor under certain circumstances, 
24, Re-direction of debtor’s letters and tele- 


: grams. 
25. Discovery of debtor’s property. 


Discharge of Bankrupt. 
26, Discharge of bankrupt. 
27, Fraudulent settlements. 


















Sections. — 


30. Deecription of debts provable in Danke 


ruptey. 
31. Mutual credit and set-off. 
82. Rules as to proof of debts. 
33. Priority of debts. he lag 
$4. Preferential’claim in ease of apprenticeship. 
35. Power-to landlord to distrain for rent, 


Property availagle for Payment of Debts. 
36. Relation back of assignee’s title. 


87. Description of bankrupt’s property divisible 


amongst creditors. 


Effect of Bankruptcy on antecedent Transactions. 


38. Restriction of rights of creditor under exe- 
cution. a 

39. Duties of Court executing decree as to goods 
taken in execution. 

40. Avoidance of voluntary settlements. 

41. Avoidance of preferences in certain cases. 

42, Protection of Jond fide transactions without 
notice. 


Realization of Property. 
43. Possession of property by assignee. 
44, Seizure of property of bankrupt. 
45. Appropriation of portion of pay or other in- 
come to itors. 
46, Vesting and transfer of property. 
47, Disclaimer of onerous pro 
43) Powers of assignee as to di 
49. Powers exerciseable by assignee 
orders of Court. 


Distribution of Property. 
50. Declaration and distribution of dividends. 


51. Joint and separate dividends. 
62. Provision for creditors residing at a distance, 
&e 


53. Right of creditor who has not proved debt 
fore declaration of a dividend. 

54. Final dividend. ~ 

55. No suit for dividend. 

56. Power to allow bankrupt to manage proper- 

ty, and allowance to bankrupt for main- 

. tenance or service. 

57. Right of bankrupt’ to surplus. 


y: 
ing with property. 
subject to 





PART IV. 
Orriciat ASSIGNEES. 


Appointment and Removal. 
58. Appointment and removal of official assignees 
of debtors’ estates. 
Duties. 


59. Functions of official assignee. 
60. Duties of official assignee as regards the debt- 


or’s conduct, 


61, Duties of oficial nasignen:aa 0 debtor’s es- 


Remuneration. 
62. Remuneration of official assignee. 






- Allowance and taxation of costs, 


- 


_ 98, Suits on joint 


63, o 
69. Books to be kept by assignee. 
70. Periodical statement of procee 
Release. 
71. Release of assignee. 
Official Name, 
72. Name of assignee. oh a 
Facation of Office on Insolvency, 
73. Office of assignee vacated by insolvency. — 
Control, Sa Aecery a 
74, Discretionary powers of assignee and control — 
thereof. ‘ ae” 
75. Appeal to Court against assignee. 
76, Control of Court over assignee. 


PART V. 


4 
+  Spectat AssiGNees, 7 
77. Appointment and removal of special assignee. — 
78. Status of special assignee. | 
PART VI. 
Constitution, Procepurt anv Powers or Count. 
Jurisdiction. 


79. Courts having jurisdiction in bankruptey. 

80. Local limits of their jurisdiction. ~ 

81. eg to be exercised by a single 

udge. “ 

82. Transfer of proceedings from Court to Court, 

83. Power to state special case. 

$4. Exercise of jurisdiction in chambers. 

85. Delegation of powers to officers of Court and 
Presidency Judges of Small Causes. _ 

86. Powers of Court of Recorder of Rangoon and 
Court appointed by Local Government. 

87. General powers of Bankruptey Courts. 


Appeals. 
88. Appeals in bankruptcy. 
Procedure. 


89, Discretionary powers of the Court. 
90. Consolidation of petitions. 


7 

91. Power to change carriage of pllbesins 4 
92. Continuance ot proceedings on death of 
debtor. 9 ce aR ae tae 

a zyeer to stay proceedings. 

. Power to present petition against om 


int Ti et ie 


















95. Power to dismi 
spondents only. ase 

96, Property of partners to be v 

97. Suits by assignee and 


onilanabieter 5 

99. Proceedings in partnership 
¥ Annulment of Adju 
100, Power for Court | 


SAS 

















, Part 







102. Go ctr op : 

. 103, Punishment of fraudulent st 
rap i with property. 

a ome on ndulently obtaining credit, &e. 

106. Penalty on false claim, &e. 








07, Debts incurred by fraud, 

108. Order by Court for prosecution on report of 
assignee. os i 

109, Criminal liability after discharge or com- 
position; 

PART IX. 
o SuprLementaL Provisions. 
Application of Act. 


Application to married women. - 
Exclusion of corporations and companies. 
Administration in bankruptey of estate of 


person dying insolvent. 
General Rules, 
Power to make general rules. 


Fees. 


110. 
11. 
112. 


113. 


wo 


114. Fees. 


Evidence. 


Gazettes to be evidence. iets 

Evidence of proceedings at meetings of cre- 
ditors, 

Evidence of proceedings in bankruptcy. 

Swearing of aflidavits. 

Death of witness. 

Bankruptcy Courts to have seals. 

Certificate of appointment of assignee. 


1)5. 
116, 


117. 
118. 
119. 
120. 
121, 
Time. 
. Computation of time. 
Notices. 
Service of notices. 


Formal Defects. 
Formal defect not to invalidate proceedings. 
Bankrupt Trustee. 
. Application of Trustee Act to bankruptey of 
trustee. =, 


12 


rw 


123, 


124, 


Corporations, Firms and Lunatics. 
Acting of corporations, firms and Innatics. 
Construction of former Acts, Sc. 


126, 


127, 


128, 
129, 


referring to 11 & 12 Vie., ¢. 21. 
Certain provisions to bind E> bbl 
Saving for existing rights of audience. 


ulent debtors, 


Construction of enactments and instruments : 





: (¢) it in British India or elsewhere he makes 






























THE FIRST SCHEDULE.—Morrmos or. 
Creprrons. é, 

THR SECOND SCHEDULE-Pnoor or x 
Denrs, a 


THE THIRD SCHEDULE.—Ewactuexts nx. 
PEALED, 4 





4 Bill to Amend and consolidate the Law of Bank- 
rupley and Insolvency in British India, 


Wnereas it is expedient to amend and eonsoli- 
date the law relating to bankraptey and insolven- 
ey ; It is hereby enacted as follows :— 


: Preliminary. 
Short title, extentand 4. /J) This Act may be 
eotmmencemnent, cited as the Indian Bank. 


ruptey Act, 1836. ; 
(2) It shall extend to the whole of British 


India, and shall apply to ‘all British subjects of 
Her Majesty within the dominions of Princes 
and States in India in alliance with Her Majesty, 
whether in the service of the Government of 
a or ical g and to all “pag aa Indian 
subjects of Her Majesty in any. beyond the 
limits of British India. ¥. Sadi j 
(8) Tt shall, except as by this section other- 
wise provided, come into forée on such date as 
the Governor-General in Council may, by noti- % 
fication in the official Gazette, fix in this behalf, 
which date is in this Act referred to as the com. 
mencement of this Act, ‘ 
(4) Any power conferred by this Act to make [46 &47 V 
rules may be exercised af any time after the pass. ¢ 52, 8, 1) 
ing of this Act; but a rule so made shall not take > @)-) © 
effect till the commencement of this Act, iS 


PART I, 


Proceepines rrom Act or Banxrvproy TO 
Discnarer. 


Acts of Bankruptey, 


2. (1) A debtor commits [46 & 47 
an act of bankruptey in each ¢- 52, s. . 
of the following eases :-— ithe 
(a) if in British India or elsewhere he makes 
a conveyance or assignment of his pro 
ty to a trustee or trustees for the benefit — 
of his creditors generally ; 

()) ifin British India or elsewhere he makes 
a fraudulent convayanee, gift, delivery OF, 
beg of his property, or of any part — 


Acts of bankruptcy, 


















ny conveyance or transfer of his property = 
OF any: part thereat, ar exeétée i charge 
‘thereon, which would, under Pany 
other enactment for the time being in 


















(Part I 
bei 
of | 
dwelling-house, 





itish India, or depirts— 

or otherwise absents him- 
i gelf, or ins to keep hoyse, or clos 
ie his place of business, or suffers hi < 
Beet ‘be arrested or taken in execution for a 
bp hae debt not due, or submits collusively or 








fraudulently. to an adverse decree, or pro- 
cures hinfself, or his property, moveable 


Ne or immoveable, to be attach ortaken in 
eee, execution; —* 

hoy (e) if he files in the Court » declaration of his 
Sieg inability to pay his debts or presents a 
Phy! bankruptey petition against himself ; 


(J) if he gives notice that he has suspended, 
or that he is about to suspend, payment of 
his debts ; 

(g) if he makes to any of his creditors an offer 
of a compositiow in satisfaction of any of 
his debts, or a proposal for a scheme of 
arrangement of his affairs; 

(A) if he is imprisoned in execution of a decree 
or order of a Civil Court for a longer 

riod than twenty-one days for making 

default in payment of a sum of money. 

Receiving Order. 

8. Subject to the conditions specified in this 
Jurisdiction to make ares - debict _ ina 
i : mi an act of bankruptey, 
7 yee ac the Court may, ‘on’ a bank- 
ruptey petition being presented either ‘by a cre- 
itor or by the debtor, make an order, in this Act 
Ved a receiving order, for the protection of the 


estate. > 
Ae $< 4. (1) The Court shall 
Sie mpamrmliag jure not have jurisdiction to make 
f a receiving order unless— 
| (a) the debtor is, at the time of the presentation 
of the bankruptey petition, in prison with- 
' in the local limits: of the jurisdiction of 
the Court, under an order of a Civil Court, 
f for making defatflt in payment of a sum 
of money;or + 
. (b) the debtor, or, if he is a member of a firm, 
: his partner or one of his partners, has, 
within a year before the date of the pre- 
sentation of the bankruptey petition, 
ordinarily resided or hac a dwelling- 
































limits : 
Provided as follows :— 
(i) in any case where an 























under this Act, 


ings which may have 

taken under the said Code: 

Court may in rif re 
a receiving ¢ 






tions, if any, of those provisi 
— Re are 


creditor may petition. 


house or place of business within those 


application for 
declaring a debtor insolvent has been 
made under section 344 of the Code of 
Civil Procedure to any Court subordinate 
to the Court, and the Court is of opinion 
that the proceedings may be more advan- 
tageously conducted before itself and 
the Court, on the appli- 
cation of the debtor or of any of his 


creditors, or of its own motion, may | justify 
withdraw the proceedings from the subor- | #gainst him, the Court, on such 
dinate Court, if competent so to do under being given as the Court may re 
its Letters Patent or section 25 of the” to the petitioner of any debt w 
sh aees. Code of Civil Procedure, and may then lished against the debtor in due ROUFRE 
Tp moe ® receiving order under this Act in — tc Bae perorit e Stade oe 


supersession of all or any of the proceed- 


class of 


















bank 
a debtor t 


(a) the debt owing by the debtor to 
tioning creditor, or, if two or m 
tors join in the petition, the 
amount of debts owing. to the 

titioning creditors, amounts: 
undred rupees ; and 

(b) the debt is a liquidated 
immediately or at 
time ; and eed 

(c) the act of bankruptey on which the petition — 

is grounded has occurred within three 

months before the presentation of the — 

petition. : 

(2) If the petitioning creditor is a secured cre- 

ditor, he must in his petition either state that 
he is willing to give up his security for the benefit 
of the ereditors in the event of the debtor being 
adjudged bankrupt, or give an estimate of the 
value of his security. In the latter case he may 
be admitted as a petitioning creditor to the extent 
of the balance of the debt due to him, after — 
deducting the value so estimated, in the same — 
manner as if he were an unsecured creditor, ] 


6. (1) A ereditor’s petition shall be verified # 
Proceedingsand order by affidavit of the creditor, | 
on creditor’s petition. or of some person on his — 
behalf having knowledge of the facts, and be sery- — 
ed in the prescribed manner. oe | 
(2) At the “hearing the Court shall require 
proof of— / 
(a) the debt of the petitioning creditor, ay 
(0) the act of bankruptcy, or, if more than — 
one act of bankruptcy is alleged in the 

petition, some one of the alleged acts © 

of baukruptcy, and, | 

(ce) if the debtor does not appear, the service | 
of the petition ; . | 

and, if-satisfied with the proof, may make 4 
receiving order in pursuance of the tition, <j 
(3) If the Court is not satisfied . wa proof | 

of the petitioning creditor’s debt, or of the act of 
bankruptcy, or of the service of the petition, or is” 
satisfied by the debtor that he is abl : i , 


5. (1) A creditor shall 
Conditions on which 






senb a~ 
against 








sum, payable either 7 
some certain. future & ¥, 
ep ga 


asain oe ale la ir 























le to pay his. 
debts, or that for other sufficient cause no order 
ought to be made, the Court ma: 
petition. st 

(4) Where the debtor appears on 
and denies that he is indebted to the 
that he is indebted to such an amoun 
the petitioner in present 



























ition, 
time as 


. sai jail ’ : 
reditor’s petition shall not, after pre- 
be withdrawn without the leave of the 
7. (1) A Aebtor’s petition shall allege that the 
Debtor’s petition and deltor is unable to pay his 
soorider'thereon. debts, and the presentation 
J thereof shall he deemed an act of bankruptcy 
without the previous filing by the debtor of any 
declaration of inability to pay his debts; and, if 
the debtor proves that he is entitled to present 
the. petition, the Coart shall thereupon make a 
yeceiving order, unless, in its opinion, the proceed- 
ings ought to have beea taken before some other 
Court having jurisdiction under this Act. 


(2) A debtor’s petition shall not, after ,present- 
ment, be withdrawn without the leave of the 
Court. 


ie, 8. (1) On the” raking of a receiving order 

& Rect of receiving the official assignee shall be 
order. thereby constituted receiver 

h” of the property of the debtor, and the debtor, if 
in prison, shall be released, and thereafter, except, 
as directed by this Act, no ereditor to whom the 
debtor is indebted in respect of any debt. provable 
in bankruptey shall have any remedy against 
theproperty or person of the debtor in respect of 
the debt, or shall commence any suit or other 
legal proceeding unless with the. leave of the 
Court and on such terms as the Court may 
impose. 

(2) But this section shall not affect the power 
of any secured creditor to realize or otherwise 
deal with his security in the same manner as he 
would have been entitled to realize or deal with it 
if this section had. not been passed. 


» 9. (1) The Court may, if it is shown to be ne- 

Discretionary powers eessary for the protection of 

as toappointwnent of in. ‘the estate, at any time after 

terim receiver and stey the presentation of a bank- 

ia ass ruptey petition and before 

a receiving order is made, appoint the official 

assignee to be interim receiver of the property of 

the debtor, or of any part thereof, and direct bim 

» to take immedigte possession thereof or of avy 
part thereof, 

(2) The Court may-at any time after the pre- 
‘entation of a bankruptey petition stay any suit or 
other legal proceedmg a before any Judge 
or Judges of the Court or in any other 
Court in British India against the property, or 
nine the debtor, ‘and any oe ‘in whieh 

Ings are in insta debtor may, on 
Proof that a isolrupty pein bas ben esent- 
ed by or against the de tor, either stay the pro- 

‘tings or allow them to continue on such terms 
eit may think just 
, 10. Where the Court makes an order staying any 

or other legal proceed- 


teaich ow fe 


| creditors generally, is of 


opinion that . 

anger of the estate or business other thany 1 
clal assignee ought to be appointéd, he may ap 
& manager thereof accordingly to act until the 
perty vests in the official assignee, or, ifa s 
assignee is appointed as hereinafter provided, until 
that appointment takes effect, and to have such 
powers of the official assignee himselb as may b 
entrusted to him by the official assignee. 

(2) The delitor may be appofnted special manager, = 

(3) The special manager shall giveséeurity and 

furnish accounts in such manner as the official ‘ 
assignee, subject to the control of the Court, may 
direct, and shall receive such remuneration as the 
official assignee may, within limits prescribed and 
subject to that control, determine. pare 


12. Notice of every receiving orler, stating the f 
‘aadeatas name, address and deserip- 
cibineselae art tion ik the debtor, the date, ely 
of the order, the Court by ~ 
which the order is made and the date of the peti 
tion, shall be publishe lan the prescribed manner, — 


13. If in any case where a receiving order had fag 4 

Power to Court to Leen made on a bankraptey & 
rescind receivingorderin petition it appears to the — 
certain cases, Court by which the order 
was made, upon an application by the official 
assignee, or by any creditor or other person inter. 
ested, that by reason of the residence of the majo- 
rity of the creditors in number or value, or the - 
situation of the property of the debtor, in some 
part of British India or of Her Majesty’s domi. 
nions elsewhere, beyond the limits within whieh — 
the Court ordinarily exercises civil jurisdiction, or 
from any other cause, his estate and eilects ought to 
be administere | by some other Court having juris- 
diction under this Act or under the Bavbriph i 
or Insolvent Laws ot some other part of Her — 
Majesty’s dominions, the Court, after such enquiry 
as to it may svem fit, may resciud the receiving © 
order and stay all proceedings on, or dismiss, the 
petition, upon such terms, if any, as the Court 
may think fit. fl 


Proceedings consequent on Order, ; 
14. (1) When areceiving order is made against (11 & 
Debtor’s statement of “ debtor, he shall prepare c.21, ; 
and submit to the official pt i 
: O46 & 47 
assignee a statement of and ¢, go, 
in relation to his affairs in the prescribed form, —- 
verified by affidavit, and showing the particulars 


affairs. 


of the debtor’s assets, debts and habilities, the 


names, residences and occupations of his creditors, 
the securities held by them respectively, the dates’ 
when the securities were respectively given, and _ 
such further or otherinformation as may be pre- 
scribed or as the official assignee may require. 
_ (2) The statement shall be so submitted w 
the following times, namely _ AAW 
(i) if the order is made on the petition of the 
- debtor, within seven, days from the — 
eae “of the order; . bees a 
(ii) if the order is made on the petition of 
— ereditor, within fourteen days from the: 
Sag fi ry aaa 


i a » 





~ 


1 ae vies, 
co) 


ind, if the default of the debtor was in the opinion 
of the COurt without reasonable excitse, the ‘Court 
‘may, on the application of the official assignee, or 

_ of any creditor, adjudge him bankrapt. 
(4) Any person stating himself in writing to 
a ip ne ge the sadn may, personally or 
“by agent, inspect the statement prepared under 
» sub-section (1) or sub-section (3) at all reasonuble 
times, and take any gopy thereof or extract there- 
from; but any person untruthfully so stating 
himself to be a creditor shall be pumshed, on the 
complaint of the official assignee, with imprison- 
ment which may extend to three months, or with 


15. The debtor may within the time limited for 
the submission of the 
statement of his affairs, or, 
with the permission of 
Court, at any time before he has been ad- 


1 for composition 
or scheme of arrangement. 


oe bankrupt, submit to the official assignee 


Pie 


. a proposal for a composition in satisfaction of the 
debts due to his creditors ora proposal for a 
scheme of arrangement of his affairs. 


oh Public Examination of Debtor. 


16. (1) Where the Court makes a receiving 

A egre order it shall hold a publie 

a examination of sitting, on a day ‘tobe 

: appointed by the Court, 

for ‘the examination of the debtor, and the debtor 

* ghall attend thereat, and shall be examined as to 
his eonduct, dealings and property. 

(2) The examination shall be held as soon as 

- conveniently may be after the expiration of the 


poe _ “timg for the submission of the debtor’s statement 


of 


airs, 
3) The Court may adjourn the examination 
from time to time. 
!) Any creditor who has tendered a proof, or 
a legal practitioner authorised by him in this be- 
half, may question the debtor concerning his 
affairs and the causes of his failure, 


oy) The official assignee shall take part in the 


+» examination, and for the purpose thereof may, sub- 


i ject to such directions as may be given by the 
urt, employ a legal practitioner. 
(6) The Court may put such questions to the 


.. debtor as it may think expedient. 


4 


T* 


(7) The debtor shall be examined upon oath, 
and it shall be his duty to answer all such ques- 


* tions as the Court may put or allow to be put to 


3 ‘him. ¥ 
(8) Such notes of the examination as the Court 
thinks proper shall be taken down in writing, and 
shall be open to the inspection of any creditor at 
all reasonable times. ; : 

(9) When the Court is of opinion that the 
affairs of the debtor have been sufficiently inves- 
tigated, it shall, by order, declare that his exami- 
nation is concluded, but that order shall not pre- 


elude the Court. from directing a further exami- 


nation of the debtor as to his conduct, dealix 


shall, unless the Court othe: 

nicate the proposal in manner pre 
creditor'mentioned in the debtor’s 
affairs and either summon him to 

ing to be held for the consideration 
posal, or cause a notice to be served 
manner prescribed requiring him, with 

be specified in the notice, to notify in w 
the official assignee whether or not he ac 
proposal, 


(2) The Court may at any time direct, 
fourth in value of the ereditors mention 
debtor’s statement of affairs may, within 
specified in the notice served under sub-sec 
by requisition in writing, require, that a 
of the creditors shall be held for the con: 
of the proposal. 


(3) With respect to the summoning of 
proceedings at a meeting convened under 4 
section, or any subsequent meeting of er 
ors, the rules in the first schedule shall be, 
served, By 


as he | 
(4) Where the official assignee issues a notice 
under sub-section (1), requiring a creditor to | 
notify whether or not he accepts a proposal, he — 
shall send with the notice a summary of the debtor's © 
statement of affairs, including the causes of his — 
failure, and any observations thereon which the — 
official assignee may think tit to make. 


Acceptance, approval and the debtor shall not be 
effect’ of composition or deemed to be accepted by 
scheme. the creditors unless— 


(a) where a meeting has been convened underthe 
"last foregoing section, the creditors who — 
have proved resolve, by special resolution 
passed at that meeting or an adjourn. 
ment thereof, that the proposal shall be — 
accepted, or, Seen ne 
(4) where a meeting has not been conyened under — 
that section, a majority in mumber te~ 
presenting three-fourths in value of © 
the creditors who have proved notify — 
in writing to the official assignee their — 
acceptance of the proposal, 9 
(2) The composition or scheme shall not be . 
binding on the creditors unless, after its accept 
ance by them, it is approved by the Court. — 
(8) The debtor or the official 
after the eonclusion of the publie exan 
the debtor, apply to , the to 
composition or scheme which has 
the creditors, and notice of the tim 
hearing the application shall be 
creditor who has proved.. 
(4) The Court shall, before. 
position or scheme, hear a re} 
assignee as to the terms 
scheme and as to the con 
any objections which ma 
of any ereditor, 


18. (1) The composition or scheme proposed by fe 
18), 


. 
: 


"ah 


Nation hes ot 












, Tease to ‘aiitome tha cans: 





‘the Court approves the composition or 
e, the approval shall be testified im the pre- 
ed manner. | ; 
77). Acomposition or scheme accepted and ap- 
oved in pursuance of this section shall be bind- 
-. ing on all the creditors so far as relates to any 
debts due to them from the debtor and provable 
“in bankruptey. 
(8) A certificate of the official assienee that a 
composition or scheme has heen duly accepted and 
approved shall, in the absence of fraud, be con- 
elusive as to its validity. 


* (9) The provisions of a composition or scheme 

under this section may be enforced hy the Court 
on application by any person interested, and an 
order of the Court made on the application may 
be executed as if it were a decree,, 


(10) If default is made in payment. of any 
instalment due in pursuance of the composition or 
scheme, or if it appears to the Court, on. satisfac. 
tory evidence, that the composition or scheme can- 
not, in consequence of legal difficulties, or for any 
suflicient cause, proceed without injustice or. undue 
delay to the creditors or to the debtor, or that the 
approval of the ‘Court was obtained by frand, the 
Court may, if it thinks fit, on application by any 
creditor, adjudge the debtor bankrupt, and annul 
the composition or scheme, but without prejudice 
to the validity of any sale, disposition or pay- 
ment duly made or thing duly done under or 

‘in pursuance of the composition or scheme, Where 
adebtor is adjudged bankrupt under this sub- 
section, any debt provable in other respects, which 
has been contracted before the date of the adjudi- 
sation, shall be provable in the bankruptey. 

(11) If, under or in pursuance of a composi- 
tion or scheme, the oflicial assignee or a penal 

assignee is appointed to administer the debtor's 
Property or manage his business, Part IV or 









a 





art V of this Act, as the case may be, and such 
other ‘portions of thé Act as may be prescribed, 
shall apply to the assignee as if he were an 
assignee in a bankruptey, and as if theterms “bank- 
Tuptey,”? bankrupt” and “ order of adjudication ” 
included respeotively a composition or scheme of 
‘rangement, a compounding or arranging debtor 
F and an order approving the composition or seheme. 
(12) Part ILL of this Act shall, so far as the 
nature of the case and the terms of the composi- 
tion or scheme admit, apply thereto, the same 
Interpretation being given to the words “ assig- 
neo,” “ bankruptey,” « bankrupt ” and “ order of 
adjudication” as in the lust preceding sub-section. 
(13) A composition or scheme shall ‘not be 
“PProved by the Court unless it provides for. the 
and Payment in Priority to other debts of all debts 
Ma itected to be so paid: inthe distribution of the 
Property of a bankrupt. =. 
(14) The acceptance by a creditor of a com- 
Position or scheme Au ack release an person 
would not be released by an 
adjudged 
















tin’? ae Under this Act t 
8%, 19, No 
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x + 7 
debtor would not be discharged by an order of’ 
charge in bankruptey, unless the. ciidiger. 
to the composition or scheme, % 
. Adjudication of Bankruptcy. 
20. (1) At the time of making a receivi 
> Fane order, or at any time there : 
me ot bank: after, the Coutt may, on the Pt 4 
application of the debtor ~~ 
himself, adjudge him bankrupt. The application 
may be made orally and without notice, b= 
(2) Where a receiving order is made against a [46 & 
debtor, then, if a composition or scheme is not & 5% 
accepted and approved in pursuance of this Act - 
within fourteen days after the conclusion of 


examination of the debtor or such further dine at 
Se 













the Court may allow, the Court shall adjudge th 
debtor bankrupt. 


(3) When a debtor is adjudged bankrupt hi 
property shall become divisible among’ his pol ik 
ors and shall vest in the official assignee, eed 


ee 

(4) Notice of every order adjudging a debtor pa & 13 
bankrupt, stating the name, address and deserip- ¢. 21, s. 
tien of the bankrupt, the date of the adjudication: 
and the Court by which the adjudication is made, | 
shall be published in the prescribed manner, and 
the date of the order shall, for the purposes of this — 
Act, be the date of the adjudication, 


21. (1) Where a debtor is adjudged bankrupt [46 & 47 

Power to aecept com- the creditors may ? if they ©, 62, 
position or scheme after think fit, at any’ time after ; 
bankruptey — adjudica- the adjudication, by special, 
tion, resolution, resolve to entere 
tain a proposal for a composition in satisfaction of 
the debts due to them under the bankruptey, or 
for a scheme of arrangement of the bankrupt’s 
affairs; and thereupon the same proceedings shall = 
be taken and the same consequences shall ensue as 
in the case of a composition or scheme accepted — 
before adjudication. ci 

(2) If the Court approves the composition or) = 
scheme, it may make an order annulling the bank- 7? | 
ruptey and vesting the property of the bankrapt 2, 
in him or in such other person as the Court may ~ 
4ppoint, on such terms, and subject to such condi 
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tions, if any, as the Court may declare. 
(3) Tf default is made in 
stalment due in pursuance of the composition or 
scheme, or if it appears to the Court that the 
composition or scheme eannot proceed without 
injustice or utidue delay, or that the approval of 
the Court was Meaet by frand, the Court may, 
if it thinks fit, on application by any person inter- 
ested, adjudge the debtor bankrupt, and annul 
the composition or scheme, but without prejudice 
to the validity of any sale, disposition or payment, 
duly made, or thing duly done, under or in pur 
suance of the composition or scheme, ‘Whi 
debtor is adjudged bankrupt under this sub- i 
tion, all debts, provable in other’ respects, which — 
have been contracted before the date of such adju- 
dication shall be provable in the bankruptey. na: 


Control-over Peraon and Property of Debtor, 


22. (1) Every debtor against whom a receivin 
Dot of ett an order is made shall, unk 


by sickness 


payment of any in. 
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ce 

























i 5 } aie Die 
e. (Part L—Proceedings from Act 
- (2) We shall give such inventory of his pro- 
perty, suth list of his creditors i 
of the debts due to and from them respectively, 
submit to such examination in respect of his 
y. or his creditors, wait at such times 
nd places on the official assignee or special 
manager, execute such — powers-of-attorney, 
“eonveyances, ‘ deeds and and 
generally do all such acts and things in relation 


instruments, 


; ~~ to his property and the distribution of the 


aie if a 


c pa 
_ §er 


s amongst his creditors, as may be 
reasonably required by the official assiguee or special 
manager or may be prescribed by general rules, 
"or be directed by the Court by any special order 
~ or orders made in reference to any particular case, 
yor made on the occasion of any special application 
~ by the official assignee or special manager, or any 

_ creditor or person interested. 


(3) He shall, if adjudged bankrupt, aid, to the 
Fe t of his power, in the realization of his pro- 
; 23 and the distribution of the proceeds amon 
“ is creditors. . 
(4) Ifa debtor wilfully fails to perform the 
» duties imposed on him by this section, or to de- 
liver up possession of any part of his property 
which is divisible amongst his creditors under this 
Act, and which is for the time being in ‘his posses- 
_ sion or under his control, to the oficial assignee 
or to,any person authorised by the Court to take 
ogsession of it, he shall, in addition to any other 
ment to which he may be eubject, be guilty 
ntempt of Court, and may be punished ac- 


ly. 


(1) The Court may, by warrant addressed 
of debtor under 10 any police-offiver or pre- 
cortaitcircumstances. scribed officer of the Court, 
a debtor to be arrested, and any books, 
we money and goods in his possession to be 
zed, and him and them to be safely kept as 
baits ribed until such time as the Court may order, 
under the following circumstances :-— 
fa) if, after presentation of a bankruptcy peti- 
Rie tion by or against him, it appears to the 
Court that there is probable reason for 
* © believing that he has absconded or is 
about to abscond with a view of avoid- 
ing service of a bankruptey petition or 


ordi 


2 at 


of avoiding appearance to any such peti- | 


tion, or of avoiding examination in 
' respect. of his affairs, or of otherwise 
‘ avoiding, delaying or embarrassing pro- 
i ceedings in bankruptcy against hin ; 
\ (i if, after presentation of a bankruptey peti. 
Binet tion by or against him, it appears. to the 
. * Court that there is probable reason fot 
et believing that he is about to remove ‘his 
property with a view of preventing or 
delaying possession being taken of, it by 
the officiul assignee, or that there is prob- 
able“ reason. for believing that he has 
concealed or is about. to. conceal or de- 


attend any examination 
Court. ay 
(2) No payment or composition 
ty given after arrest made under this se 
le exempt from the provisions of this 
to fraudulent preferences. oes 


24. Where a receiving order is mad 

Le-iirection of debt. debtor, the Court,on t 
or’s letters and telegrams. cation of the official 
may, from time to time, order that for 
not exceeding three mouths,ias the Co 
fit, post letters and telegrams addre 
debtor at any place or places mentio 
order for re-direction shali be re-direct 
delivered by the Postal and Telegraph . 
in British India to the official assignee, o 
wise as the Court directs; and the same 
done accordingly. ; 


25. (1) The Court may, on the application 

Discovery of dettor’s the official assignee, or of a 
property. creditor who has proved. 
debt, at any time after a receiving order has h 
made-against a debtor, summon before it the 
debtor,er any person known or suspected t 
have in his possession any property belongin 
the debtor, or supposed to be indebted to the: 
or any person whom the Court may deem capable of 


+ 


giving information respecting the debtor, his dual. 


ings or property; and the Court may require any _ 
such person to produce any documents in his eus-_ 
tody or power relating to the debtor, his dealings 
or property. Santi 

/2) Té any person so summoned, after having 
been tendered a reasonable sum, refuses to come 
before the Court at the time appointed, or refuses 
to produce any such document, having no lawful: 
impediment made known to the Court af the time 
of its sitting and allowed by it, the Court may 
by warrant, cause him to be apprehend 
Lrought up for examination. 


(3) The Court may examine on oath, ¢ 
word of mouth or by written interrogatori¢ 
person so brought before it concerning the d 
his dealings or property. 2 0 ai 

(4) If on the examination of any suc 
it appears to the Court that he is inde bted 
debtor, the Court may, on the application 
official assignee, order him to pay 
assignee, at. such time and in s 
the Court seems expedient, the 
he is indebted, or any part thereo 
discharge of the ae amou 
Court thinks fit, with or wi 
examination. ‘i 

(6) Vf on the examination of a 
it. appears to the oe tl : 
sion any propert i 
Court a; ths ok 


assignee, order him ta 


~ stroy any of his property or any books, 8 
~ doenments or writings which might be |‘ 


f use to his creditors 


petition 


in the course of - 








(2) On the hearing of the application the Court 

ideration a report of the official 
assignee as to the bankrupt’s conduct and affairs, 
and may either grant or refuse an absolute order 
of discharge, or suspend the operation of the order 
for a specified time, or grant an order of discharge 
subject to any conditions with respect to any earn- 
jngs or income which may afterwards become due 
to the bankrupt, or with respect to his after- 


shall take into. 


acquired property : 


Provided that the Court shall refuse the dis- 
ee in all cases where the bankrupt has com- 
bar. any offence under this Act, or under 
section 421, 422, 423 or 424 of the Indian Penal 


59, Code or any amendment thereof, and shall, on 


proof of any of the facts hereinafter mentioned, 


either refuse the order, or suspend the operation 
of the order for a specified time, or grant. an 
order of discharge subject to such conditions as 
aforesaid. 

(3) The facts hereinbefore referred to are— 


(a) that the bankrupt, if a trader, has omitted 
to keep such books of account as are usual 
and i in the business carried on b 
him and as sufficiently disclose his busi- 
ness transactions and financial position 
within the three years immediately pre- 
ceding his bankruptey or within’ such 
shorter period immediately preceding that 
event'as the Court may deem reasonable 
in the cireumstances of the case ; 


(v) that the bankrupt has continued to trade 
after knowing himself to be insolvent ; 


(¢) that the bankrupt has contracted any debt 
provable in the bankruptey without having 
at the time of contracting it any reason- 
able or probable ground of arpernes 
(proof whereof shall lie on him) of 
being able to pay it; 

(@) that the bankrupt has brought on his bank- 
ruptey by rash and hazardous speculations 
or unjustifiable extravagance in living ; 

(¢) that the bankrupt has put any of his credit- 
ors to unnecessary expense by a frivolous 
or vexatious defence to any suit or other 
legal proceeding properly brought against 

im; 

(/) that the bankrupt has within three months 
preceding the: 
when unable to pay his debts ey be- 
come due, given an undue preference to 
any of his creditors; us 

(9) that the bankrupt has on any previous 
cecasion been adjudged bankrupt or made 

under any enactment in force in any part 


of Her Majesty’s dominions a composi- 















|| any offence against an enactment relating to an 
pees sas ot a pli essa tia 
eriff or other public officer 


| also hear any creditor. At 


‘ say i— 


of the rig ap each ; 
as ti 
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pai put such guestions to the debtor 
such evidence as it may think fit, ‘ : 
(G) The Court may, in making an order of dis- 


change, pass a deeree against the debtor in fayour ¢. 


debts provable under the Wan 
not satislied at the date of his discharge; but in 
that case the decree shall not‘ be executed: with- 
out leave of the Court, which leave may be given 
on’ proof that the bankrupt has since-his dis- 


uptey which is 


charge acquired Property or income available for 
ts. : 


payment of his 


(7) A discharged bankrupt shall, notwith. 44 te 
give such assistance as : rapa 
the official assignee may require in the r 
and distribution of such of 
ed in the official assignee, and if he fails to do so 
he shall be guilt 
. the Court may also, if it thinks fit, revoke his dis- 
charge, but without 
any sale, 
thing duly done subsequent to the discharge, but. 
before its revocation. : 


standing his discharge, 
ization 
is property as is vest~ 
of a contempt of Court; and 


: piejudice to the validity of — 
disposition or payment duly made or 


(8) Where the Court refuses the discharge of 


the bankrupt, it may, after such time and in 
such cireumstances as may be authorised by gen- 
eral rules, permit him to renew his application 
for an order of discharge. 


Fraudulent settlements. thui 


lowing cases, 

(1) in the case of 2 settlement made before 
and in consideration of marriage where 
the settlor is not at the time o: making 
the settlement able to pay all.his debts 
without the aid of the property com. 
prised in the settlement, or 

(2) inthe case of any covenant or. contract 
made in consideration of marriage for 
the future settlement on or for the . 
settlor’s wifeor children of any money 
or property wherein he had not at the 
date of his marriage any estate or interest: 
(not being money or property of or in 
right of his wife), 

if the settlor is adjudged bankrupt or compounds 


orarranges with his creditors, and it appears to 
the Court that the settlement, covenant or con- 
tract was made in order to defeat or delay eredit- 
ors, or was unjustifiable having regard to the 
“state of the settlor’s affairs at the time when it 
was made, the Court may refuse or suspend an 
order of discharge or grant an order subject to 
conditions or refuse to approve a composition or 
arrangement, as the case may be, in like manner — 

as in cases where the debtor has ‘been 
fraud, 


aah, 


[i & 


@ official assignee for any palance of the # 86 
r 


Rg. 


27. In either of the fol- f a 47. View 
is. to ©. 52, s. baie 


r 


guilty of wg rive 


9B. (D he order of discharge shall not releace cu & 






at the suit of the Crown or of any person fc 





of the 
“tai bond 


Effect of order of dis- the bankrupt from any debt ¢ 21, 
on @ Tecognisance, or from #0 
a 8. 


2 any debt with. which te bankraps may cba charge 


Je—Sections 27.98) 
the hearing the Court. ‘e. ee 
and weeive 
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(Part Th ee 


(2)* An order of discharge shall mot release the 
bankrupt from any debt or liability ‘incurred. by 
means of any fraud or fraudulent breach of 
trust to which he was a party, or from any debt 
or liability whereof he has obtained forbearance 
“by any fraud to which he was a party. 

(3) An order of discharge shall”release the 
bankrupt from all other debts provable in bank- 
ruptey. ; 

(4) An order of discharge shall be conclusive 
evidence of the bankruptcy, and of the validity of 

the proceedings therein ; and in 5: Parsi 
F that may be instituted against a nkrupt who 
has obtained an order of discharge in respect of 
any debt from which he is released by the order, 
the bankrupt may plead that the cause . of action 
PR occurred before his discharge, and may give this 
es Act and the special matter in evidence. 
fll & 12 Vie., (5) An order of discharge shall not release 
¢. 21, ss. 59 any person who at the date of the receiving order 
& 60.) ‘was a partner or co-trustee with the bankrupt or 
was jointly bound or had made any joint contract 
with him, or any person who was surety or in the 
nature of a surety for him. 


——— 


PART IT. 


} DisQuattricaTions oF BanKrup’. 


[46 & 47 Vic., \ 29. (1) Where a debtor is adjudged bankrupt 


€. 52, 88. 32 | Disqnalifications of he shall, subject to the pro- 
& 34.) bankrupt. visions of this section, be 


disqualified for— 

(a) being appointed or acting as a Member 

of any Legislative Council constituted 
under the Indian Councils Act, 1861; 

(b) being appointed or acting as a Justice of 

the Peace, Judge or Magistrate ; 

(ec) being appointed or acting as a member of 

any local authority. 

(2) The disqualifications to which a bankrupt 
is subject under this section shall be removed and 
cease if and when— 

(a) the-adjudication of bankruptey against him 
is annulled; or 

(4) he obtains from the Court his discharge 
with a certificate to the effect that his 


24&25 Vic, © 
e. 67. 


bankruptcy was caused by misfortune 


without any misconduct on his part. 
The Court may grant or withhold the certificate 
ue as it thinks fit, but a refusal of the certificate 
i shall be subject to appeal. t 
(8) Tf a person is adjudged bankrupt whilst 
holding the office of Member of a Legislative 
Council, Justice of the Peace, Judge, Magistrate 
or member of a local authority, his office shall 
thereupon become vacant. . 
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of debts 
bankruptcy. 





than y reason of a contract: 





30. () Dewands in the nature of unliquidated * : 
rag arising otherwise 









contracted by the debtor subse 
of his so having nouice. 











deemed to be debts provable in bank: 

(4) An estimate shall be made by ial 
assignee of the value of any debt or liability proy.« 
able as aforesaid which by reason of its being — 
subject to any contingency or contingencies, or 
for any other reason, does not bear a cemtain | 
value. : osetia 
(5) Any person aggrieved by any estimate made 4 
by the official assignee as aforesaid may appeal to 
the Court. 

(6) If, in the opinion of the Court, the valu: 
of the debt or liability is incapable of being — 
fairly estimated, the Court may make an order to 
that effect, and thereupon the debt or liability | 
shall, for the purposes of this Act, be deemed to — 
be a debt not provable in bankruptey. 

(7) If, in the opinion of the Court, the value — 
of the debt or liability is capable of being fairly 
estimated, the Court may direct the value to be 
assessed before the Court itself, and may give all — 
necessary directions for this purpose, and the | 
amount of the value when assessed shall be deemed i 
to be a debt provable in bankruptey. ‘ 

(8) “Liability” shall for the purposes of this — 
Act include any compensation for work or labour 
done, and any obligation or possibility af an obli- 
gation to pay money or money’s worth on the breach — 
of any express or implied covenant, contract, agree. 
ment or undertaking, whether the breach does or 
does not occur, or is or is not likely to oceur or cap- 
able of occurring before the discharge of the debtor, 
and generally it shall inclide any express or im- 
plied engagement, agreement or undertaking to — 
pay, or capable of resulting in the payment of, 
money, or money’s worth, whether the payment is, 
as respects amount, fixed or unliquidated ; a te 
spects time, present or future, certain or dependent 
on any one contingency or on two or more contin: 
gencies; as to mode of valuation, capable of being 
ascertained by fixed rules, oras matter of opinion. 

81. Where there have been mutual credits 
mutual debts oth 
tual dealings 

debtor against ¥ 
ceiving order is made under this 
other person proving or D 
debt under the receiving 
be taken by, or under th 
what is due from the on 
respect of those mutual d 
from the ove party shall 
sum due from the ot 
| the account, and no 
| on either side resp 
be entitled under this 
of any set-off against 
in any case whe 
credit to the | 
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Mutual credit and set- 
off. 





















































































second schedule, the rules 
be observed. 


«arVic, 38. (1) In the distribution of the propert 
8. 40. Priority of debts. 
debts— 


payable to Her Majesty, 
authority or otherwise, 
rupt at the date of the 


in twelve months next before that date ; 


all wages or salary of any clerk or servant 
in respect of services rendered to the bank. 
rupt during four months before the 
date of the receiving order, not exceeding 
five hundred rupees for each clerk or ser- 
vant ; and 


(¢) all wages of any labourer or workman, 
not exceeding five hundred rupees for each, 
whether payable for time or piece-work, in 
respect of services rendered to the bankrupt 
during four months before the date of the 
receiving order, 
(2) The foregoing debts shall rank equally 
among themselves, and shall be paid in full, unless 
the property of the bankrupt is insufficient to meet 
them, in which ease they shall abate in equal pro- 
portions among themselves, 
Xof (3) In the case of partners the joint estate shall 
#62.) be applicable in the first instance in payment of 

their joint debts, and the Separate estate of each 
partner shall be applicable in the first instance in 
payment of his separate debts. If there is a sur- 
plus of the separate estates, it shall be dealt with 
4s part of the joint estate. If there is a surplus 
of the joint estate, it shall be dealt with as part of 
the respective separate estates in proportion to the 


right and interest of each partner in the joint 
estate. 


(1) Subject to the Provisions of this Act, all 
debts proved in the bankruptey shall be paid pari 


Passu, 


(b) 


12 Vice 
+. 46, 


(0) If there is any surplus after payment of the 
foregoing debfs, it shall be applied in payment of 
'nterest fromthe date of the receiving order at 
the rate of six per centum per annum on all 
debts proved in the bankruptey, 


} Vicy 34. (1) Where at the time of the presentation 

‘] Preferentint claim in of the bankruptey petition 
case of apprenticeship, any person is apprenticed or 
san articled clerk to the okrapt, the adjudica- 
‘yon of bankruptey shall, i£ either the bankrupt or 
the “pprentice or clerk giv 








es notice in writing to 
the official agsi ee to that effect, be a complete 
discharge of 4 © contract of 





apprenticeship or 
if any money has beea 





articles of *greement ; and, 





















Paid by or on behalf of the apprentice or clerk to 
h fee, the official si 


ntice or clerk, or of some 
» pay such eee the pect 
oct to an appeal to the Court, thinks 
for the nee amet the bankrupt’s Topel 







non his be 


assignee, subject to 







2S he Tadian Bankruptey. Bitt, 1896. : 
art I1I.— Administration 

nd the other matters referred to in the 
rie Dery ie it ig 


‘to 
a bankrupt there shall be 
paid in priority to all. other 


(a) all revenue, taxes, cesses and rates, whether 


to any local 
due from the bank. 


receiving order, 
and having become due and payable with. 


assignee may, on | ja. 






of Propert9.— Sections 33-37.) 


_ (2) Where it ®ppears expedient to the official as- 
signee, he fay, on the application of an} apprentice 
or arti¢led clerk to the bankrupt, or any person act- 
Ing on behalf of the Apprentice or articled clerk, | 
instead of acting under the preceding provisions 


of this section, transfer the* contract of appren- 
ticeship or articles of a 





greement, to some other b 
person, ” ' 
85. (1) The landlord ay other person to whom (11 & 12 Vie,, 
Power to Jandlord to any rent is due from the ©. 21, 8. 22, 
distrain for 


rent. bankrupt may, at any time, 4« 47 Vie, 
either before or after the commencement of ‘the * *4e] 


bankruptey, exercise his right of distraint (if any) » 
upon the property of the bankrupt for the rent 
due to him from the bankrupt, with this limitation, 
that if the distress for rent be levied after the 
commencement of the bankruptey it shall be 
available only for three months rent accrued due 
prior to. the date of the order of ad judication, but 
the landlord or other person to whom the rent may 
be dne from the bankrupt may prove under the 
bankruptcy for the surplus due for which the =| 
distress may not have been available. ¢ 
£2) For the purposes of this aye 
“order of adjudication ” shall be deemed to in- 
clude an order for the administration of the estate 
of a deceased person who dies insolvent. 


section the term 


Property available Sor Payment of Debts. 


36. The bankruptey of a debtor, 


whether the [46 & 47 View, 
Relation back of as. 


same takes place on the c. 62s. 43.) 
signce’s title, debtor’s own petition or upon 

that of a creditor or creditors, shall be deemed to 

have relation back to, and to commence at, the 

time of the act of bankruptey being committed on 

which a receiving order is made against him, or, if 

the bankrupt is proved to have committed more Soa 
acts of bankruptey than one, to have relation back ® 
to, and to commence at, the time of the first of ] 
the acts of bankruptey proved to have been com- 
mitted by the bankrupt within three months next 
preceding the date of the presentation of the 
bankruptey petition; but a bankruptey petition, 
receiving order or adjudication shall not be ren- 
dered invalid by reason of any act of bankruptey 
anterior to the debt of the petitioning creditor, 


87. The property of the bankrapt divisible 33 

Description of bank- amongst his creditors, and in Heth’ ay” ‘| 
rupt’s property divisible this Act referred to as the ere 
amongst creditors, property of the bankrupt, 
shall not comprise the following particulars :— 


(L) property held by the bankrupt on trust for 
any other person ; 


(2) the tools (if any) of his trade and the [11 & 12 Vie, 
necessary wearing-apparel, beddi and ¢. 21, 8, 7.4 
other such necessaries of himself, his wife i 
and children, to a value, inclusive of tools 
and apparel and the other things aforesaid, 


. hot exceeding two hundred rupees in the 
whole: 


But it shall comprise the following particu- 2 


—_— 


















(3) all such property as ma belong to or be 1 & 19 
vested in the bankrupt at the commence. 6 21,8: 7.) oi 
ment of. the bankraptey or may 

acquired by or devolve on him ‘before his 


4 
































; rs Pen earn sn ada) = >. - “ A 
: Phe Indian Bankruptcy Bill, 1886. - 
(Part TIT— Administration of Property.—Sec ns 38-43.) _ ; 
rupt for his own benefit, at the eom- | property wherein he had not at the 


nfencement of his bankrupte} or before | marriage any estate or interest, whether v 
re on or rema 


his discharge ; and or contingent in possesst 


; | not being money er property of or in righ 
(5) all moveable property being, at the com | 1. svife, shall, on his becoming bankrapt & 



























ye 







































Tn &12 Vie., t 
“le, 21, mencement of the bankruptcy, in the 
Re e oe session, order ot dispou tion the the money or property:has been actually pai 
é nkrupt, in his trade or business, bythe | transferred pursuant pene covenant or contract, 
consent and permission of the true owner, void against the official assignee. m) 
t under such cixgumstances that he is the (3) © Settlement” shall for the purposes of 
Ber reputed owner thereof : Provided that this section include any conveyance or transfer 
f . : things in action, ree ae debts due - property. 0 iN 
ae wing due to the bankrupt in t PER SAN oy tie 
Sole i ef his trade or Paci not 41. (1) Every: convey il es. teense _PTO~ (11 ky 
be deemed moveable property within the Avoidance of prefer- eae Oe ° ak Behe Dae 
ee: meaning of this section. ences in certsin cases, made, CYErY PAY eee age 
fae d every obligation incurred, 
B Effect of Bankruptcy on antecedent Transactions. | gvery judicial proceeding taken or suffered by any 
fot. Act XIV 38. (1) Where execution of a decree has issued — unable to pay his debts as they become due 
| Gf 1882, & Restriction of rights against the property of a | from his own money in favour of any creditor, or 
296. of creditor under execu- debtor, no person shall ‘be | any person in trust for any creditor, with a view 
hoe ~{ sa tion. entitled to the benefit of the | of giving that creditor a preference over the other 
Pees * 45.) execution against the official assignee, except in itors, shall, if the person a taking, pay- — 
he t of assets realized in the course of the exe- | ing or suffering the same is adju ged -bankrapt 
on a bankruptcy petition presented within three 


ee cution by sale or othérwise before the date of the 

fee receiving order, and before notice of the present- 

ation of any bankruptcy petition by or against 

the debtor, or of the commission of on available 

i act of bankruptey by the debtor, has “been given 
Bees to the Court executing the decree. 


months after the date of making, taking, payin 
or suffering the same, be deemed fraudulent ani 


void as against the official assignee. 
(2) This section shall not affect the rights of 


any person making title in good faith and for 
through or under a creditor 


settlements and preferences, 
all invalidate in the case 


te (2) Nothing in this section shall affect the | valuable consideration 

eg . rights of a mortgagee or jncumbrancer of property | of the bankrupt. 

bs against which a decree is executed, ‘ Se q ip f thist . 
Bos fi ef . Subject: to the foregoin rovisions 0 46 
te ides. 89, (1) Where execution of a decree has issued 42 os 3 Syren renty Die to the effect ° 8%¢ 
[i 6x6. 46,) _ Dutles of Court cxe- against any property of @ | 7, transactions without Of bankruptcy on an execu- 

} ; outing decree as to goods debtor which is saleable in | ‘notice. tion and with respect to the 


taken in execution: execution, and before'the sale 
thereof notice is given to the Court executing the 
decree that a receiving order has been made 
against the debtor, the Court shall, on application, 
direct the property to be delivered to the official 
assignee, but the costs of the execution shall be a 


avoidance of certain 
nothing in this Act sh 
of a bankruptey— 

(a) any payment of the bankrupt to any of 


‘his creditors 
ent or delivery to the bankrupt, 





ES li wheres 





M2 













SS charge on the property so delivered and the official (b) any paym ; 

ee assignee may sel! ‘aie Seoperty ot an adequate part | (¢7 sny-conveyans! or assignment by the ‘bank 

9 - ~ rupt for valuable consideration, oF 

ke thereof for the purpose of satisfying the charge. Pp : 2 

Boe ; . (d) any contract, dealing or transaction hy of 

- (2) A person who in good faith purchases the y ith the bankrupt for valuable consider 

; % property of a debtor under a sale in execution shall tine d : Pre ahi 

Be - oa ome ec a good title to it against the Provided that’ both the following conditions 

eS 40. (1) Any settlement of sty ‘uatwhel are complied with, namely: ane 
a a ' y settlement of property not being deli conveyance, a8« 
6 & 47 View a settlement made before Yy ; gaat mar bo ee y trans ks 












action, as or pera “be 
place before the date of ¥he” 

order ; and rE 
the person (other than the d 
o ite whom the pay? 


; eta a agen pmedil volun and in consideration of mar- 
riage, or made in favour of 

a puréhaser or jneumbrancer in good faith and for 
valuable consideration, or a settlement made on or 
for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in 
right of his wife, shall, if the settlor becomes bank- 
rapt, within two years after the date of the settle- 
ment, be void against the official assignee, and shall 
if the settlor becomes bankrapt at any subsequent 
time within ten years after the date of the settle- 
ment, be yoid against the official assignee unless the 
parties claiming under the settlement can prove 
‘that the settlor was at the time of making the 
settlement able to pay all his debts without the 
ne ee property comprised in the settlement | 













of 1882, Civil Procedure, and shall have such 


5 bankrupt consists of stock, shares in ships, shares 


i Vic., ti 








(2) The official assignee shall, in relation to 
and for the purpose of acquiring or retaining pos- 
session of the property of the bankrupt, be in the 
same position as if he were a receiver of the pro- 
perty appointed under section 503 of the Code of 
of the powers 
conferable on a receiver under that section 
as may be prescribed; and the Court may 
on his application enforee such acquisition or re- 
tention accordingly, 

(3) Where any part of the property of the 

or any other property transferable in the books of 

any company, otlice or person, the oflicial assignee 
e may exercise the right to transfer the property to 

the same extent as the bankrupt might have 

exercised it if he had not become bankrupt. 


(4) Where any part of the property of the 
bankrupt consists of things in action, those things 
shall be deemed to have been duly assigned to 
the official assignee, 


(5) Any treasurer or other officer, or any 
banker, attorney or agentof a bankrupt, shal] pay 
and deliver to the official assignee all money and 
securities in his possession or power, as such officer, 
bunker, attorney or agent, which he is not by 
law entitled to retain as against the bankrupt or 
the official assignee. If he does not, he shall 
be guilty ofa contempt of Court, and may be 
punished accordingly on the application of the 
official assignee. 


44. Any person acting under warrant of the 
Court may seize any part’ of 
the property of a bankrupt 
in the custody or possession 
of the bankrupt or of any * other person, 
and with a view to the seizure thereof may 
break open any house, building or room of the 
bankrupt where the bankrupt is supposed to be, 
or any building or receptacle of the bankrupt 
where any of his property is supposed to be; and, 
where the Court is satisfied that there is rea. 
sen to believe that property of the bankrupt 
is concealed in a house or place not belonging to 
him, the Court may, if it thinks fit, grant a search- 
warrant ta any police-officer or officer of the Court, 
who may exeente it according to its tenor. 


2Vie, - 45. (1) Where a bankrupt is an officer of the 
. 27 Appropriation of por. army or navy or of Her 
on of pay or other ine Majesty’s Indian marine ser- 
coine to creditors, vice, or an ollicer or clerk or 
otherwise employed or engaged in the civil service 
of the Crown, the official assignee shall receive 
for distribution amongst the creditors so much of 
the bankrupt’s pay or salary as, subject to the pro- 
82. visions of section 266 of the Code of Civil Pro. 
cedure, the Court, on the application of the official 
assignee, may, by order under section 268 of that 


Seizure of property of 
bankrupt, 


Jode, direct. 


(2) Where a bankrupt is in the recei 
salary or income other than as aforesaid, 
the Court, on the application of the official as- 
*i€nee, shall from time to time, subject to the pro- 
pions of section 266 of the said Code and of the 
Pensions Act, 1871, make such order as it thinks 
Just for the payment of the or income, or 


of a 


conti Patt thereof, to the official , to be. 
aelied y him in such manner as the Court may 
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; not come to the knowledge of 


| 























performance of 






46. The property of a debtor whg 


of property, 4 a 
: : _ ial assignee, and shall vest, 
1a the official assignee for the time being during 
his continuance in office, witlfout any conveyance, 
assignment or transfer whatever. , 


47. (1) Where any part of the 
Disclaimer of onerous the bankrupt 
prop rty, . any tenancy burdened with 
onerous covenants, of shares or stock in companies, 
of unprofitable contracts, or of any other property 
that is unsaleable, or not readily saleable, by reason 
of its binding the possessor thereof to the per- 
formance of any onerous act, or to the payment 
of any sum of money, the official assignee, not- 
withstanding that he has endeavoured to sell or 
has taken possession of the property, or exercised 
any act of ownership in relation thereto, but sub- 
ject to the provisions of this section, may, by 
writing signed by him, at any time within three 
months after the adjudication of hankruptey, 

disclaim the property : 

Provided that, where, any such property has 
g the official 
assignee within one month after the adjudication, 
he may disclaim the property at any time with- 
- two months after he first became aware there. 
of, 


(2) The disclaimer shall operate to determine, 
as from the date of disclaimer, the rights, interests 
and liabilities of the bankrupt and his pro. 
perty in or in respect of the property disclaimed, 
and shall also discharge the official assignee from 
all personal liability in respect of the property 
lisclrimed as from the date when the property 
vested in him, but shall not, except so far as is 
necessary for the purpose of releasing ‘the bank. 
tupt and his property and the official assiguev 
from liability, affect the rights or liabilities of 
any other person. 


(3) The official assignee shall not be entitled to 
disclaim a tenancy without the leave of the Court, 
except in any cases which may be prescribed by 
general rules; and the Court may, before or on 
granting the leave, require such notices to be 
given to persons interested, and impose such terms 
as a condition of granting leave, and make such 
orders with respect to fixtures, tenant’s improve- 
ments and other matters arising outof the ten- 


ancy, as the Court thinks just. 


(4) The official assignee shall not be entitled to 


disclaim any property in pursuance of this section 


in any case where an application in writing has 
been made to him by any person interested in 
the property requiring him to decide whether he 


will disclaim or not, and he has for a period ‘of 
twenty-eight days after the receipt of the “p lica- 
tion, or such extended period as may be allowed 
by the Court, declined or neglected to give notice 
whether he disclaims the prepeny. or not; and, in 
the case of a contract, if t 

such application as aforesaid, does not within the 
said period or extended period disclaim the con- 
tract, he shall be deemed to have adopted it. 


e official assignee, after 


(5) The Court may, on the application of any 
n who is, as against the official assignee, en- 


titled to the benefit or subject to the burden of a 
contract made with the bankru 
or | rescinding the contract on such terms as to pay- 
any pare lite 


make an order 
of damages for the non- 


bak x PAF As REY 
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f has been [11 & 12 Vie, 
Sather aicieamas adjudged bankrupt shall pass ¢. 21, ». 7. 


from official assignee to offi. 4.& 47 Vie., 


property of [46 & 47 Vie, 
consists of ¢ 52, 8.65.) — 


oi herwise, saa: fou ia ‘ 








kee The Indian Bankruptcy Bill, 1886. a, 
fama (Part III.—Adntinistration of Property.—Sections 48-50.) 
in tail or other owner of an estate of 


mt the Court may seem equitable; and any damages 
es payable under the order to any such piso may 
ig be proved by him as a debt under the bankruptey. 
(6) The Court may, on application by any per- 
son either claiming any interest in any disclaimed 
roperty, or being under any liability not discharged 
by this Act in ,respect of any disclaimed property, 
and on hearing such persons as it thinks fit, make 
an order for the vesting of the property in or 
delivery thereof to any person entitled thereto, 
or to whom it may seem just that the same should 
be delivered by way of compensation for such liabi- 
lity as aforesaid, or a trustee for him, and on such 
terms as the Court thinks just; and, on any such 
vesting order being made, the property comprise 
therein shall vest accordingly in the person there- 
in named in that behalf without any conveyance 
or assignment for the purpose : 

Provided always that, where the property dis- 
claimed isa tenancy, the Court shall not make 
a vesting order in favour of any person claiming 
’ under the bankrupt, whether as under-tenant or 
as mortgagee by demise, except upon the terme 
of making that person subject to the same liabi- 
lities and obligations as the bankrupt was subject 
to under the tenancy in respect to the property 
at the date when the bankruptcy petition was filed, 
and any under-tenant or mortgagee declining to 
accept a vesting order upon these terms shall. be 
excluded from all interest in and security upon 
the property; and if there is no person claim- 
ing under the bankrupt who is willing to ac- 
cept an order upon these terms, the Court shal! 
have power to vest the bankrupt’s estate and in- 
terest in the property in any person bound either 
personally or in a representative character, and 
either alone or jointly with the bankrupt, to dis- 
charge the tenant’s liabilities and obligations, freed 
and discharged from all estates, ineumbrances and 

interests created therein by the bankrupt. 

(7) Any person injured by the eperation of a 
disclaimer under this section shall be deemed to 
be a creditor of the bankrupt to the extent of the 
injury, and may accordingly prove the same as a 
debi, under the bankruptcy. 

48. (1) Subject to the provisions of this Act, 

Powers of assigneoas the official assignee may do 
to dealing with property. all or any of the following 
things :— 


[46 & 47 Vie. 
|, 52,8. 56.) 


- (a) sel) all or any part of the property of the 
bankrupt (including the goodwill of his 
business, if any, and the book debts due 
or growing dae to him)by public aue- 
tion or private contract, with power to 
transfer the whole thereof to any person 
or company, or to sell the same in parcels ; 


fl & 12 Vie, 
Bie, 21, s. 31.) 


ean (b) give receipts for any money received by 

ohy him, which receipts shall effectually dis- 
charge the person paying the money from 
all responsibility in respect of the applica- 
tion thereof ; 

_ fe) prove, rank, claim and draw adividend in 
respect of any debt due to the bankrupt; 


(a) exercise any powers the capacity to exer- 








_ eise which is vested in the official assiguee 
under this Act, and execute any powers-of- 
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clause (e) ‘of sub-section (7) with any property 

which the bankrupt is before his discharge entitled * 6) — 
as in that clause mentioned shall, although the ied 
bankrupt be dead at the time of that dealing, be ae 
as valid and have the same operation as if the 
bankrupt were then alive. 


ehh ~ attorney, deeds and other instruments for 
ja of carrying into effect the 

fe ‘deal with _ property to which she: and be payab 
bankrapt is beneficially entitled as tenant | divati 
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inheritance less than an ee 
simple in the same manner as the bankrupt ot 
might have dealt with it. 2 ane 


(2) Any dealing by an official assignee under ‘ a 
tae ri 









i 
dl 
y Ae 
“49. The official assignee may, subject to any faq a 
Vowers exerciseable by general or special orders Game | 

‘ 

{ 


assignee subject to orders. the Court, do all or any of 
of Court. 


the following things :— 

(1) carry on the business of the bankrupt, so 
far as may be necessary for the beneficial 
winding up of the same ; i 

(2) bring, institute or defend any suit ori ey 
other legal proceeding relating to the ¢ 2.4 
property of the bankrupt; ; 

(3) employ alegal practitioner or other agent 
to take any proceedings or do any busi- 
ness ; 

(4) acecpt as the consideration for the sale of 
any property of the bankrupt a sum of 
money payable at a future time subject to 
such stipulations as to security and other- 
wise as he thinks fit; ‘ 

(5) mortgage or pledge — part of the property 
of the bankrupt for the purpose of raising 
money for the payment of his debts ; 

(6) refer any dispute to arbitration, and coms (1 & 18] 
promise all debts, claims and liabilities, ¢ 21,58 
whether present or future, certain or con- 
tingent, liquidated or unliquidated, sub- 
sisting or supposed to subsist between 
the bankrupt and any person who may 
have incurred any liability to the bank- 
rupt, on the receipt of such sums, yable 
at such times, and generally on such terms 
as may be agreed on ; 

(7) make such compromise or other arrange- 

ment as may be thought expedient with 

creditors, or persons claiming to be ere- 
ditors, in respect of any debts provable 
under the bankruptcy ; ‘ 


(8) make such compromise or other arrange 
ment as may be thought expedient with ~ 
respect to any claim arising out: OF 
incidental to the ha" of the bank-— 
rapt, made or capable ofe being made on 
the official assignee by any person or by a 

- the official assignee on any person ; 

(9) divide in its existing form am 
creditors, according to its n 
any property which 
nature or other spectal 
cannot be readily or adval 


Distribution of 
50. (1) Subject to the 
as m 


Declaration and distri- 
bution of dividends. 
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that there is sufficient reason for postponin 
pro to a later date, Sd 

(3) Subsequent dividends shall, in the absence 
of sufficient reason to the contrary, be declared 
and be payable at intervals of not more than six 
months, 

(4) Before declaring a dividend the official 
assignee shall cause notice of his intention to do 
go to be published in the prescribed manner, and 
shall also send reasonable notice theredf to each 
creditor mentioned in the bankrapt’s statement 
who has not proved his debt. 


(5) When the official assignee has declared a divi- 
deng he shall send to each creditor who has provela 
notice showing the amount of the dividend and 
when and how it is payable, and a statement in 
the prescribed form as to the particulars of the 
estate. 


51. (1) Where one partner of a firm is adjudg- 
ed bankrupt, a creditor to 
whom the bankrupt is in- 
debted jointly with the 
other partners of the firm, or any of them, shali 
not receive any dividend out of the separate pro- 
perty of the bankrupt until all the separate credit- 
ors have received the full amount of their respec- 
tive debts. 


Joint and separate divi- 
dends, 


(2) Where joint and separate properties are 
being administered, dividends of the joint and 
separate properties shall, subject to any order to 
the contrary that may be made by the Court on 
the application of the official assignee or any 
person interested, be declared together; and the 
expenses of and incident to those dividends shall 
be fairly apportioned by the official assignee be- 
tween the joint and separate properties, regard 
being had to the work done for and to the benefit 
received by each property, 


52. In the caleulation and distribution of a 
P Provision for creditors dividend the official assignee 
» residing at a distance, shall make provision for 
~ debts provable in bankruptey 
appearing from the bankrupt’s statements, or 
otherwise, to be due to persons resident in places so 
Cistant from the place where the official assignee is 
4eting that in the ordinary course of communica- 
tion they have not had sullicient time to tender their 
Proots, or to establish them if disputed, and also 
or debts provable in bankruptcy the subject of 
claims not yet determined. He shall also make 
Spiwens for any disputed proofs or claims, and 
or the expenses necessary for the administration 

estate or otherwise, and, subject to the 
es Provisions, he shall distribute as divi- 
end all money in hand, 





53. Any creditor Who has not proved his debt 
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iss Maen ee Re Bankruptey Bill, 
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ing causes, namely, unwillingness to act, removal 
from out of the 
city or misconduct. — i 
(2) The Local Government may 
ye oint such person as it thi 














1886, 


Protracting thg proceedings in bankru he 
shall, with the leave of pte Court, Neice ao 
final dividend ;. but before so doing he shall give 
notice in manner prescribed to .the persons 
whose claims to be creditors have been notified 
tohim, but not established to his satisfaction, 
that if they do not establish their clyims to the 
satisfaction of the Court within a time limited by 
the notice he will proceed to make a final dividend 
without regard to their claims. After the expira- 
tion of the time so limited, or, if the Court ou 
application by any such claimant grants him further 
time for establishing his claim, then on the expira- 
tion of that further time, the property of the bank- 
rupt shall be divided among the creditors who have 
proved their debts, without regard to the claims of 
any other persons. 


55. No suit for a dividend shall lie against the 
official assignee, but if the c. 21,9.45, 
official assignee refuses to 46 & 47 Vie. 
pay any dividend the Court % 5 * 63.) . 

order him to pay it, and also 

own money interest thereon for 
withheld, and the costs of the 


(11 & 12 Vic, 


No suit for dividend. 


may, if it thinks fit, 
to pay out of his 
the time that it is 
application. 


56. (L) The official assignoe may appoint the 

Power to allow bank- Pankrupt himself to superin- 
rupt to manage property, tend the management of the 
and allowance to bank- property of the bankrupt 
rupt for maintenance or oy of any part thereof, or to 
gigas a carry on the trade (if any) 
of the bankrupt for the benefit of his creditors, 
and in any other respect to aid in administering 
the property in such manner and on such terms 
as the official assignee may direct. i 


(2) The official assignee may, from time to [11 & 12 Vie, 

time, make such allowance as he thinks just © 21,8. 47.) 

to the bankrupt out of his property for the sup- 

port of the bankrupt and his family, or in consi- 

deration of his services if he is engaged in wind- 

ing up his estate, but the Court may reduce any 

such allowance and limit the time for which it 

may be made. 


57. The bankrupt shall be entitled to any sur- [46 & 47 Vie., 
plus remaining after pay- ¢, 52, «. 65.) 
ment in full of his creditors, 
with interest, as by this Act 
provided, and of the costs, charges and expenses 
of the proceedings under the bankruptey petition. 


[46 & 47 Vie., 
¢. 52, 8. 64. ] 


Right of bankrupt to 
surplus, 


PART IV. 
OrrictaL Assianrgs, 
Appointment and Remorat. § 


58. (1) The Chief Justice of each of the High [11 & 12 Vie, 
Appointment and re. Courts of Indieature at Fort ¢. 21,8. 1 
moval of official assignees William, Madras and Boms 46 & 47 Vic, 
of debtors’ estates, bay may from time to_ time © ayy 
appoint such person 2s he thinks fit to the office of 
ofileral assignee of debtors’ estates for that Court, ; 
and may,with the coucurrenee of a majority of the 
other Judges of the Court, remove the person for the 
time being holding that office forany of the follow- 


toy 











jurisdiction of the Court, ineapa- 
Sagem 
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(3), Notwithstanding anything, in sub-sections 
(1) and (2), the persons substantively or tempora- 
rily holding the office of official assignee imme- 
diately before the commencement of this Act in 
the Courts for the Relief of Insolvent. Debtors 
at Caloutta, Madras and Bombay under the 11 & 12 
Vic., cap..21 (an Act to consolidate and amend the 
Laws relating to Insolvent Debtors in India), 
and in the Court of the Recorder of Rangoon 
under that statute as applied by the Burma 
Courts Act, 1575, shall, without further appoint- 
ment for that purpose, become the official assign- 
ees, substantive or temporary, 28 the case may 
be, under this Act in the High Courts at Fort 
William, Madras and Bombay and in the Court 
of the Recorder of Rangoon, respectively. 


Duties: 


59. (1) The duties of an official assignee shall 

Funetions of official have relation both to the 
assignee. conduct of the debtor and 
to the administration of his estate. 

(2) An official assignee may, for the purpose 
of affidavits verifying proofs, petitions or other 
proceedings under this Act administer oaths. 


60. As regards the debtor, it shall he the duty 
of the official assignee— 


XVII of 1875. 


[46 & 47 Vic., 
€. 52, s. 68.) 


(46 & 47 Vic., 


¢.52, s. 60.) 
Duties of official as- 


fignee as regards the 
debtor's conduct. 


(1) to investigate the conduct of the debtor 
and to report to the Court, statin whether 
there is reason to believe that the debtor 

/ has committed any act which constitute 
an offence under this Act or under section 
42), 422, 423 or 424 of the Indian 
Penal Code or any amendment thereof, or 
which would justify the Court in refus- 
ing, suspending or qualifying an order 
for bis discharge ; 

(2) to make such other reports concerning the 
conduct of the debtor as the Court may 
direct or as may be prescribed ; 

(3) to take such part as may be directed by 
the Court in the public examination of 
the debtor; and 

to take such part and give such assistance 
in relation to the prosecution of any frau- 
dulent debtor as the Court may direct or 
as may be prescribed ; 


61. (1) As regards the estate of a debtor it 
shall be the duty of the 
official assignee— 


XLV of 1860. 


p 


{46 & 47 Vic., 
©, 52,8. 70.) Duties of official as- 
(aw signee as to debtor's 
R estate. 
where a special assignee has not been 
appointed, to act as receiver of the debtor’s 
estate, and, where a special manager has 
not been appointed, as arcaPovitar both 
Beas (b) to authorise the special manager to raise 
a money or make advances for the purposes 
of the estate in any case where, in the 
Ric interests of the creditors, it appears neces- 
ae sary so to do; 
(c) to summon and preside at the meeting men- 
ih tioned in section 17 ; 
ei (ad) to report to the creditors as to an proposal 
py eee a's: which the debtor has made with respect 
mode of liquidating his affairs ; 
to advertise the receiving order, the date of 
the debtor's public examination, and such 


(a) 
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Bill, 1886. 


(2) For the purpose of his duties 
ceiver or manager the official assignee 
such of the powers conferable on 
pointed under section 503 of the Code i} 
cedure as may be prescribed. eae, 

(3) The official assignee shall aceount to 
Court and pay over all moneys and deal with allt 
securities in such manner as, subject to the provi.» 
sion of this Act, the Court, from time ‘to time, | 
directs. x ‘ 

Remuneration. 


62. (1) The remuneration to be paid to the | 
official assignee shall bee 
fixed by general rules. 


| 
. ; 
, 


Romuneration of offi- 
cial assignee. 


(2) The rules shall express what expenses the | 
remuneration is to cover, and no liability shall | 
attach to the bankrupt’s estate, or to the credit. — 
ors, in respect of any expenses which the re. 
muneration is expressed to cover. 

(3) No remuneration whatever beyond that | 
referred to in sub-section (1) shall be received by | 
an official assignee as such. 

Costs. 

63. (1) No payment shall be allowed in theyy 
accounts of the official ie 
signee or manager in respect 
of the performance by any 
other person of the ordinary duties which’ are 
required by this Act or the rules made under this 
Act to be performed by himself. 

(2) Allbills and charges of legal practitioners, 
managers, accountants, auctioneers, brokers and 
other persons shall be taxed by the prescribed 
officer, aud no payments in respect thereof shall be 


allowed in the accounts of the official 
the File 


Allowance and taxation 
of costs. 


without leave of the Court given after 
and charges have been taxed. 

(8) Every such person shall, on request by 
the official assignee (which request the © ial 
assignee shall make a sufficient tume before declare 
ing a dividend), deliver his bill of eosts or charges 
to the prescribed officer, and if he fails to do % 
within seven days after receipt of the request, oF 
such further time as the Court, on application, may 
grant, the official assignee shall declare and distrt- | 

ute the dividend without regard to any claim oy 
him, and thereupon any such claim pall ote 


















sh 


feited as well against the officialassignee 


as against the estate. Tass 
Receipts, Payments, Accounts and Ault ge 


64. (1) Two accounts, called respect 
Bankruptcy Rstates ruptey Histates 
and Dividends Accounts, and the Bh 
dends A 
kept by the Court with such | 
sury, and in accordance with such 
Governor General in © 
time prescribe. see ae 
(2) Subject to those. rul 
Estates Account shall be an 
held by the Court for 
the Bankraptey Din 
account of declared 


ene: 






the money so paid, : 
vic, (4) If anofficial assignee at any time retains for 

}’ more than ten days a sum exceeding five hundred 
rupees, or such other sum as the Court in any 

articular case ~authorizes him to. retain, then, 
unless he explains the retention to the satisfaction 
of the Court, he shall pay interest on the amount 
so retained in excess at the rate of twenty per 
centum per annum, and shall be liable to pay any 
expenses vecasioned by reason of his defanit, and 
to submit to such other consequences as may be 
pfscribed. 

(6) All payments out of money standing to the 
credit of the Bankruptcy Estates Account or 
the Bankruptey Dividends Account shall be 
made by the treasury in the prescribed manver 
on the order of the preseribed officer. 





65. An official assignee shall not pay any sums 
received by him as official 
assignee into — his private 
banking account. 


66. (1) Whenever the balance standing to the 
credit of an estate in the 
Bankruptey Estates Account 
exceeds ten thousand rupees, 
the Court may order such part thereof as is not 
required for the time being to answer demands 
in respect of the estate, or for transfer to the 
Bankruptey Dividends Account in respect of 
dividends declared, to be invested in Government 
securities, 


(?) When the Court has made an-order under 
sub-section (1), it shall notvifiy the order to such 
officer as the Governor General in Council may 
ppoint in this behalf, and pay over to the officer 
the sum which it has ordered to be invested or 
any part thereof as the officer may require, and 
the officer may invest the said sum or part there- 
of in Government securities to be placed to the 
credit of the estate, 


(3) Whenever any part of the money so in- 
vested is, in the opinion of the Court, required to 
euswer any demands in respect of the estate or 
for transfer to the Bankruptey Dividends Account, 
the Court shall notify to the officer the 
Amount so required and the officer shall thereupon 
repay to the Court such sum as may be required to 
the credit of the estate, and for that purpose may 

‘rect the sale of such part of the said securities 
aS may be ny be 

ij 4/ Interest on investments under this sec- 
tion shall be paid to the Bankruptcy Estates 
Account to the credit of the estate. : 


» 87. (1) Bvery official assignee shall, at such 


ie, 
‘] Assignee not to pa 
into private account. 


Vic., 
Investment of surplus 
fonds, 







Sten. Brag te 
each year during his tenure 





form, 
by 


| Assignees.—Seetions 65-71.) 
ernor Generaf in Council m int in this 
behalf, and for the Sacpioaser ak audit the =" 
official assigmee shall furnish the offieer with 
such vouchers and information as the 
require, and the officer may at any time ree 
quire the production of and in any books or 


Sige, EOP and payments as such oficial, 


ruptey Bill, 1886, 


accounts kept by the official assjenee. 


(4) When any such. account has been andited, 
acopy thereof shall be filed in the Cotirt, and shall 
be open to the inspection of any creditor, or of the 
bankrupt, or of any person thterested. 


68. The official assignee shall, whenever uir- 
; ed by any creditor arse do, bye a 
of alee ter let ia On payment by the cre- 
ditor of the prescribed fee, 
furnish and transmit to the creditor by posta list - 
of the creditors, showing in the list the amount of 
the debt due to each of the creditors, 


69. The official mignee teat keep, = manner [46 on: 47 

prescribed, proper books, in ¢ 52 # 

PB eon fp be kept ty” which he shall tose time to 

corr time cause to be made entries 

or minutes of proceedings at meetin s, and of such 

other matters as may be prescribed ; and any 

crediter of the bankrupt may, subject to the con- 

trol of the Court, personally or by his agent, inspect 
any such books. 


70. (1) Every official assignee shall, from time [46 & 47 
to time, as may be prescribed, ¢. 52, 8. 
and not less than once in 

every year, during the con- 
linuance of the bankruptcy, submit to the Court 

a statement showing the proceedings in the bank- 
ruptey up to the date of the statement, containing 

the prescribed particulars, 
prescribed form, 

(2) The Court shall cause the statement so sub- 
mitted to be examined, and shall call the official 
assignee to account for any misfeasance, neglect syn 
or omission which may appear on the states 
ment or in his accounts or otherwise, and may 
require the official assignee to make good any loss 
which the estate of the bankrupt may have sus- 
tained by reason of the misfeasance, neglect or 
omission, 


Periodical statement of 
proceedings. 


Release. 


71. (1) When the official assignee has realized [46 & 47 
; all the property of the bank. ¢- 52, 8. 
See Sn rupt, or so much thereof ag 4 
ean, in his opinion, be realized without needlessly 
protracting the proceedings in bankruptcy, and 
distributed a final dividend, if any, or has ceased to 
act by reason of a composition having beén approved, 
or has resigned, or has vacated or been removed 
from his office, the Court. shall, on his application, 
cause a report on his accounts to be prepared, and, 
op his complying with all the requirements of | 
the Court, shall take into consideration the eport, , 
and any objection which may be urged by any 
creditor or person interested against the release of 
the official assignee, and shall either grant or 
withhold the release accordingly. 
ae Where the release of an official assignee is 
sha, the Court may, on the application of an: 
creditor or person interested , make such order as : 
thinks just, charging the official ee with the 
| e0 of any act or default which he may ~ 
e done or made contrary to his duty, 


ng the ffi cial 
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(Part V.s-Special Assignees.— ns | 
respect of any act done or defaulf made i Ga ‘en , and may examine him 

in the administration of the affairs of the kk. | son on oath concerning the bank 
rupt, or eotherwise in relation to lvis conduet as (3) ‘The Court may also direct, 
official assignee, but any such order may be re- | gation to be made of the books 





























voked on proof that it was obtained by fraud or | the official assignee. 
by suppression or concealment of any material 
’ ti. : os 
Official Name. PART V. 
Spectat ASSIGNEES. 


t 5& 47 Vic, 72. The official assignee may sue and be sued 
















ota , cy the name of “ the official 77. (1) VU any creditor desires shal aes 4 

a — "se sip ae re olga of yee other than ane Real a 

4 abankrupt,” inserting the mame of the “secs aud siineiins inted 
bankrupt, and by that name may hold property of cconh sapadiak Se pao dame of the bank te t 


every description, make contracts, enter into any 
engagements binding on himself and his suc- 
cessors in office, and do all other acts necessary 
a or expedient to be done in the execution of 
ae his office. 


estate, he ry at any 
time after the debtor has been sdiateal bank a 
rupt, apply to the Court to summon a meeting yt 
the ereditors for the purpose of considering the — 
appointment of « special assignee. wa F 
(2) The Court may inany case, and shall if the [¥ 
creditor, or he and other ereditors applying with 
him, represent one-fourth in value of the creditors, 
cause a meeting to be summoned for that pur — 
pose. h 
(3) At the meeting convened under sub-see- 
tion (2) the creditors may, by ordinary resolution, — 
appoint a special assignee of the property of the — 
bankrupt. 4 


a. Vacation “of Office on Insolvency. 

Tag &47 Vic, 73. Ifa receiving order is made against an 

 @. 52, 6, 85.) official assignee, he shall 

Be Office of assignee thereby vacate the office of 

“a vacated byinsolvency. — official assignee. 

om Control. 

us & 47 Vic, ‘74. (1) Subject to the provisions of this Act, 
, 62, s. 89.) the official assignee shall, in 


o~deade wt 


aa Diseretionary powers the administration of the staves : : i 
Be of-assignee and coutrol property of the bankrupt (A) Ita special assignee is appointed, he shall — 
a. thereof. and in the distribution give security in manner rescribed to the satisface 
ri. thereof amongst his creditors, have regard to any tion of the Court ; and the Court, if satisfied with. : 
Be directions that may be given by any resolution of the security, shall certify that, his appointment — 
ag the creditors at a meeting. .| has been duly made, unless it disapproves of the» 

E (2) The official senignee may, from time to appointment on the ground that 1 has not been ¢ 
a = time, summon meetings of the creditors for are as neck ony sjonty eee Bet 
ae the purpose of ascertaining their wishes, and | ot fit to act 54 ae anile: "Ub A i his oath nadia 
a it shall be his duty to summon meetings at such | with or relation to me baiileees t or his estate or i 
B times as the creditors, by resolution at any meet- | 9) rticular creditor makes it difficult for him | 
ee. ing, or the Court may direct, or whenever requested miter imnartiality in the interests of the cree 7 
oer in writing to do so by one-fourth in value of the | gitors generally. 4 al 
ag re. (5) The appointment of a special assignee aut 


(3) The official assignee may apply to the 
Court in manner preseribed for directions in 
relation to any particular matter arising under 
the bankruptcy. 

(4) Subject to the provisions of this Act, the 
official assignee shall use his own discretion 
in the management of the estate and its distribu- 
ive tion among the creditors. 
taeaarvic, 75. Wi the bankrupt or any of the creditors, 

52, 8. 90. or any other person, is 

Appeal to Court aggrieved by any act or 
aaralnst selene’. decision of the official as- 
z signee, he may apply to the Court, and the Court 
ae may confirm, reverse OF modify the act or decision 
complained of, and make such order in the premises 
Be as it thinks just. 
at 5447 Vic, 76. (1) In the event of any official assignee 

. 6 not faithfully performing 
ie rag Court over is duties and duly observ- 

gnee. * : 

ing all the requirements 
‘imposed on him by any enactment, rules or 
otherwise, with respect to the performance of 
hhis duties, or in the event of any complaint 
being made to the. Court by any ereditor in re- 
gard thereto, the Court shall enquire into the 
matter and take such action thereon as may be 
deemed expedient, : 


Court may at any time require an 


(6) if the Court disapproves of the appoint 
ment made at the meeting summoned under su 
section (2), it shall cause a further meoting of the , 
creditors to be summoned for the purpose of ap 
pointing some other person to be special assign’? | 

(7) If either at the meetin summoned under 
sub-section (2) or at the further meeting sum 
moned. under sub-section (6) the creditors do, 
not, by ordinary resolution, - appoint eo : 
assignee, or ifat the further they mi ms 
appointment of which the € 
any of the grounds mentio 
the official assignee 
out the bankruptcy. g 

(8) Subject to the provisions 
respect to security and the app 
the creditors, if they think fit, 
resolution, appoint more per 
office of special assignee j 
than one are appointed, 


take effect as from the date of the certificate. 
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any one or more 
are in this Act in 
assignee,” and 5! 

property, of 






















ge in a bei fi 4 
inted to the office of special assignee, it 
ary ON subject to the next following 
sub-section, to disapprove of the appointment 

of all of them. 

10) Provided, with respect to sub-sections (6), 
che 4s Ps ’) and (9), that, where the creditors resolve to 
appoint a special assignee, or more persons than 
one to the office of special assignee, they may 
appoint one or more persons to be substituted in 
succession in the place of the person first named,’ 
or of one or more of the persons first named, in the 
event of his or their declining to accept the 
office of special assignee, or failing to give secu- 

rity, or not being approved of by the Court, 
7 Vic, (11). The creditors may, by ordinary resolution, 
86.] ata meeting specially called for that purpose, of 
*which seven days’ notice has been given, remove 
a special assignee appointed by them, and may, at 
the same or any. subsequent meeting, appoint 
another person to fill the vacancy as hereinafter 
provided in the case of a vacancy in the office of 

special assignee. 


7 Vic, (12) Tf the Court is of opinion that a special 

86.] assignee appointed by the creditors is guilty of mis- 
conduct, or fails to perform his duties under this 
Act, the Court may remove him from his office. 


7Vic, (13) If @ vacancy occurs in the office of special 

87.) assignee, the ereditors at a meeting may ap- 
point a person to fill the vacancy, and thereupon 
the same proceedings shall be taken as in the case 
of a first appointment. * 


v vic, (14) The official assignee shall, on the requisi- 
87.) tion of any creditor, summon 9 meeting for the 
purpose of filling any such vacancy. 


7Vic, (15) If the ereditors do not within four weeks 

87.) after the oeeurrence of a vacancy appoint a person 
to fill the vacaney, the official assignee shall be 
the assignee during the remainder of the bank- 
ruptey, 

7 Vic, (16) During any vacancy in the office of special 

87] assignee the official assignee shall act as assignee, 



































78. Where a special assignee has been ap- 

Status of special pointed under the dast fore- 
assignee, goin section, the pto- 
perty of the bankrupt shall vest in the special 
assignee without any conveyance or assignment for 
the purpose ; and, save as provided by any general 
rules and any general or special orders of the Court, 
all the foregoing provisions of this Act referring to 
an official assignee shall, so far as may be, be 
Coastrued as referring to the special assignee, sul- 
Ject to the following provisions, namely :— 


(a) the references to the official assignee in 
sections 8, 9,11 and 13 to. 18 (both in- 
clusive), section 20, sub-section (3), sec- 
tion 26, sub-seetions (2) (4A) and (6), sec- 
tions 58 to 62 (both inclusive), and sec- 
tion 77, apply to the official assignee only ; 

vic, (8) the special assignee shall not do any of 
oi.) the things ine in section 49 with 
out the permission of the Court, or, if 
the Court .so directs, of the prescribed 
officer, given on an fe sss to the 
Court or to the prescribed officer, as the 
case may be, for permission to do the 
particular thing or things in the specified 
cases stated in the application ; 
F n to the Court for leave 
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n Bankruptey Bill, 1886. — 
. | Assignees.—Sgotion 78.) 


(d) the special assignee slfall not, without the rag ¢ i 


. lag 
(9) when no remuneration has been voted to 46 & 4 


(h) the special assignee shall supply the official [4a 


(i) where the special assignee has not previ- 


@) the vote of the special assignee, or of his [46 
__. proxy for a ereditor, shall not be reckoned 


 seochadan 
conduct of 





bavkrupt, submit a report by the pre.’ 
scribed officer as to the sufficiency of the 
papain for his opinion thiit he real- 
sed so much of the proptrty of the 
bankrupt can be realised without 
needlessly protracting the proceedings in 
bankruptey ; 








revious sanction of the Gourt, or, if the ¢. 52,8. 34 

ourt so directs; of the prescribed officer, 
appoint the banksupt himself to discharge “ig 
any of the duties mentioned in sub-sec 
tion (1) of section 56, or make any al- 
lowance to the bankrupt under sub-seetion 
(2) of that section ; 





ies 
(e) the remuneration, if any, of the special [46447 
assignee shall be in the nature of a com- &5% a 
mission or percentage, of which one part oo - 
shall be payable on the amount realised, 
after deducting any sums paid to secured ee 


creditors out of the proceeds of their 
securities, and the other part on the 
amount distributed in dividend, and it 
shall be fixed by the creditors, by ae 
ordinary resolution, at the meeting at a 
which he is appointed, but may be re- : 
duced by the Court, and shall beso ade 
justed that the expense of administration 
y a special assignee shall not exceed the 
expense of administration by the official 
assignee ; ; 








(/) the special assignee shall not, under any [46& rv 


circumstances whatever, make any ar- © 52, 8. 
rangement for or accept from the bank- _ igs 
rupt, or any legal practitioner, auctioneer 

or any other person that may be employed Nig 
about the bankruptcy, any gift, remunere ~* 
ation or pecuniary or other consideration 
or benefit whatever beyond the remuner- 
ation fixed by the creditors and payable 
out of the estate, nor shall he make any 
arrangement for giving up, or give up, 
any part of the remuneration payable to. 
him in any capacity, to the bankrupt or to. - 
any legal practitioner or other person that 
may be employed about the bankruptey; 


Nis 
Wie 

be 

‘del 
a 



























the special assignee, he shall be allowed c. 52, 8. 
out of the bankrupt’s estate such proper 
costs and expenses incurred by him in or _ 
about the proceedings of the bankruptey 
as the prescribed officer may allow ; - 


assignee with such information, and give c. 6 
him such access to, and facilities for 
inspecting, the bankrupt’s books and 
documents, and generally shall give him 
such aid, as may be requisite for enabling — 
the official assignee to perform his duties . 
under this Act; 


ously resigned or vacated or been removed ¢. 
from his office, his release under section 71. 
shall operate as a removal of him from his 
office ; 


rtner, clerk, legal -practitioner or legal ¢. 5 
prectitivciae wiisee, aitaae aa creditor or. as 

the majority required for ing any | 
@ lation alicediviy the romloneration ot 








EON sk catia 


























fey un) ertiued by u single Judge. 








(Part VI.—Constitutions Proced 
PART VI. | . 


Constitution, Procepurr aNp Powers oF Court. 


. Jurisdiction. ‘ 


79. (1) The Courts having jurisdiction i 
bankruptey under this Act 
shall be— 

* (a) the High Courts of 
Judicature at Fort William, Madras and 
Bombay ; : 

(b) the Court of the Recorder of Rangoon ; and 

(ce) subject to any limitation which the Gov- 
ernor General in Council may impose 
with respect to the extent of the juris- 
diction to be exercised, such other Civil 
Courts as the Local Government, with 
the previous sanction of the Governor 
General in Council, may, from time to 
time, appoint in this behalf in the terri- 
tories administered by it. 


80. For the purposes of this Act the local 
limits of the jurisdiction of+ 
the said Courts shall, subject 
to the provisos to section 4, 
sub-section (1), be the following, namely :— 

(a) the local limits of the jurisdiction of each 
of the said High Courts of Judicature 
shall be the local limits for the time being 
of its ordinary original civil jurisdiction ; 

(L) the local limits of the jurisdiction of the 
Court of the Recorder of Rangoon shall 
comprise the towns of Rangoon, Moul- 
mein, Akyab and Bassein ; 


(ec) the local limits of the jurisdiction of a Conrt 
appointed by a Local Government shall be 
such as may, from time to time, be fixed, 
with the previous sanction of the Gov- 
ernor General in Council, by that Local 
Government within the territories admin- 
istered by it. 


81. All matters in 


Courts having juris- 
diction in bankruptcy. 


Local limits of their 
jurisdiction. 


respect of which jurisdic- 
tion is given by this Act 
shall, where the Court con- 
sists of more Judges than one, 
be ordinarily transacted and 
disposed of by or under the direction of one of the 
Judges of that Court, and the Chief Justice: or 
senior Judge shall, from time to time, assign a 
Judge for that purpose. 


Jurisdiction to be ex- 


6. 4 Vic, 82. Any proceedings in bankruptey pending in 

52,8.97(2).] " any Court appointed by the 
Bay" pees ierar Glebe Gor, Local Government of a prov- 
oe ; ince under section 79 may, 
B. at any time, and at any stage thereof, and either 

an with or without application from any of the parties 
ra 

















thereto, be transferred by the High Court of the 
province to itself or to any Court appointed as 
aforesaid in the province. 


yvic, 88+ If any question of law arises in any bank- 


ruptey proceeding in a Court 
appointed by the Local Gov- 
; ernment of a province under 
section 79, and all the parties to the proceeding 
desire, or one of them and the Judge of the Court 
desire, to bave the question determined in the 
first instance in the High Court of the province, 


> Power to state special 
ense. 


case and the proceedings, 
‘ td hred.ch Parador ery ot 


* 


the Judge shall state the facts, in the form of a. 
cial ease, for the opinion of that High Court. 





all be transmitted to the 
‘the purposes of the determination, | 













ett 2d 

Exercise of jurisdiction of g Court ¢ 
saaerenanis diction in bank: 
exercise in chambers the whole or any | 
jurisdiction. : : 

85. (1) Subject to general rules, Tmt 6 404. 

Delegati Be powers confers is & 62, 
Pape a an section, the High ; of 
Presidency Judges of Judicature at Fort William, 
cage cones: Madras or Bombay may, 
from time to time, direct that, in any matters in 
respect of which jurisdiction is i a the 
Court by this Act, an officer of Court. or 
Judge of the Presidency Small Cause Court ap. 
pointed by it in this behalf shall have all or 
any of the — in this section mentioned ;* 
and any order made or act done such 
officer or Judge in the exercise of the said powers 
shall be deemed the order or act of the High 
Court. 

(2) The powers referred to in sub-section (1) are 
the following, namely :— 


(a) to hear bankruptcy petitions, and to make 
receiving orders and adjudications 
thereon ; ‘ : 

(}) to hold the public examination of debtors ; 

(c) to grant orders of discharge ; 

(d) to approve compositions or schemes of 
arrangement ; 

(e) to make interim orders in any case of 
urgency ; 

(f) to make any order or exercise any juris. 

diction which by any rule in that behalf 
is prescribed as proper to be made or 
exercised in chambers ; 
(g) to hear and determine any unopposed or 
ex parte application ; 

(hk) to summon and examine any person known 
or suspected to have in his possession 
effects of the debtor, or to be indebted to 
him, orto be capable of giving information 
respecting the debtor, his dealings or pro- 
perty. 

86. The Court of the ary 3 of ba spe and (a 

any Court appoin yy ac he 
Fisemstby. me here — Laid Goverment under sec 
and Court appointed by tion 79, shall, for the pur 
Local Goverument. poses of its bankraptey juris. 
diction, in addition to its ordinary powers, have 
all the powers and jurisdiction possessed by any 
of the said High Courts of A gore, and the 
orders of the Court may be enforeed accordingly i= 


manner prescribed. : ‘ : Pd 
87. (1) Subject to the provisions of this Act, (ai 
ant or every Court having jurisdic: 

Prats qaenvei ‘sete tion in. : 


ara 




















by the order of ai 
appeal lie. from: 
“directed by this A 


See er 






© ‘iving ord¢ been ‘in 
Court having jurisdiction in bankruptey 
onder thie iNbe;: that Court consists of more 
Judges than one, the Judge by whom the order 


e, or, where the order was made by an 
ari empowered in that behalf under sec- 
tion $5, the Judge assigned under section $1 
for the transaction and disposal of matters 
in bankruptey, shall have power, if he sees fit, 
without any further consent, to order the transfer 
to himself of any suit or other proceeding by or 
against the bankrupt pending before any other 
Judge or Judges of the Court. 

(4) Where default is made by 
debtor or other person in obeyin any order or 
direction given by the Court or by an official 

signee or any other officer of the Court under 
any power conferred by this Act, the Court may, 
on the application of the official assignee or other 
duly authorised person, or of its own motion, order 
the defaulting assignee, debtor or person to comp] 
with the order or direction so given ; and the Court 
may also, if it thinks fit, upon any such application 
make an immediate order for the committal of the 
defaulting assignee, debtor or other person ; 

Provided that the power given by this sub-section 
shall be deemed to be in addition to and not in 
sulstitution for any other right or remedy in re- 
spect of the default. 


an assignee, 


Appeals. 


fic, 88. () Every Court having jurisdiction in 
Mi.) . bankruptey under this Act 
Pg mak” may review, rescind or vary 
ie any order made by it under 

its bankruptey jurisdiction. 

(2) Orders in bankraptey matters shall, at the 
instanee of any person aggrieved, be subject to 
appeal as follows :— 

(4) an appeal from an order made by an 
officer of the Court or Judge of a Presi- 
dency Small Cause Court empowered 
under section 85 shall lie to the Judge 
assigned under section $1 for the trans- 
action and disposal of matters in bank- 
ruptey ; 

(Y) an sppeal from an original order made 
a single Judge or Bench of a High Court 
consisting of more Judges than one shall, 
if appeals lie to the High Court from 
orders passed by a single Judge or Bench 


thereof in exercise of its original civil 


in 


ieee lie. = pei ot ip 98. The Court sareps oe ace bee 
accordance with Yr applicable to Power to oe 5 
thence : : PP oi stay Proceed- ing the proceedings under a | 


() an appeal from an order of the Court. of 
the Recorder of Rangoon shail lie to the 
Special Court ; 

(4) an appeal from an order of a Court ap- 
Pointed | Ke Local Government under 














F ; entitle him to present bank. ©. 62, s. 

Section 79, not pee High Court to | Power to present caper pitino in Pe eel 

wrich clause (4) of this su eH oe ihe pertnate Rite dieds “dag Ee 
wes nota High | vt a petition agai st any one or more part. 
ovine ‘have tf tha Ses ithout including the others. 









riage of proceedings, 


iis 
ditor to whom the de 
amount required by this Act in the case of the 
petitioning creditor, ; ; 
proceedings to the official assignee, 


ceedings on death of 
debtor, 


the Court otherwise orders, be continued as if he 
were alive. 


altogether or for a limited time, on such terms and 
subject to such conditions as ‘ 
just. ; 





d Powers oft Court.—Sections 88- 
’ i 3 
Procedure. Shee Sins 

89. (1) Subject to a provisions of — Act [a4 

‘ a op, and to general the & 
fe ne Powers. costs of and inate 12K 

any proceeding in Court 

under this Act shall be in the discretion of the 

Court. * 

(2) The Court may at any time adjourn any 

proceedings before it upon such terms, if any, as 
it thinks fit to impose. 

(3) The Court may at aty time amend any 
written process or proceeding under this Act upon 
such terms, if any, as it thinks fit to impose 

(4) Where by this Act or by general rules the 
time for doing any act or thing is limited, the 
Court may extend the time either fore or after 
the expiration thereof, upon such terms, if any, 
as the Court thinks fit to impose. ; 

(5) Subject to general rules, the Court may in 
any matter take the whole or any part of the 
evidence either vird voce or by interrogatories, or 
ape affidavit, or by commission beyond the limits 
of British India. 

(6) For the purpose of approving a composition 
or scheme by joint debtors, the Court may, if it 
thinks fit, and on the report of the official 
assignee that it is expedient so to do, dispense with 
the public examination of one of the joint 
debtors if he is unayoidably prevented from at. 


tending the examination by illness or absence 
akroad, 
























































90. Where two or more bankru 


ei . are presented 
oneal of peti- same debtor or against joint 


debtors, the Court may con- 
solidate the proceedings or any of them, on such 
terms as the Court thinks fit. 


91. Where the petitioner does not proceed with [46 & 47 V 
due diligence on his petition, & 5% 61 

the Court may substitute ~ 

titioner any other cre- 

tor is indebted in the 


ptey petitions [46.& 47 Vie, 
against the ©. 52,8. 106, 


Power to change car- 


me ee 


or may give the carriage of ~ 


92. Ifa debtor by or against whom a bank. [46 & 17 Vie, 
Continuance of pro. Tuptey petition has been pre. & 628. 108.) 

mata dies, the proceedings : 
in the matter shall, 


bankruptey petition, either 


iS 


94. Any creditor whose debt is sufficient to (4s.& 














speti- to a petition, th pk 



















(Part VIL—Small Bankritploies.—Part VIIL—Praudutent Debtor and ¢ 
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46& 47 Vic, 96. Where a jean tan! has eit made on seri * the ppg a 
$6.52,8.112.} property of partners @ bankrupte tition against | under his authority, or by th 
“sy to be vested ie same or Bj cag A oe of a part- | be valid, but the property of the deb 
assignee. ied Coy any other bankrupt- adjudged bankrupt s all vest in sue 
cy petition against or by a member of the same | the Court may appoint, or, in defau 
partnership shall be filedin or. transferred to the appointment, revert to the debtor fo 
Bourt in which the first-mentioned petition is in | or interest therein, on such terms @ 
‘ ;and, if an assigneeisacting | such conditions, if any, as the Court may 


















































Le ~ eourse of prosecution 
#: in respect of the property of the firstementioned | by order. 
rk member of the partnership, the same assignee j ‘ i hee : 
i shall, unless the Court otherwise directs, act Piao wip ha haa peri c pie JUCICa. 
Wis in respect of the property of the last-mentioned | 1 nner Pp @ pres / 
ae member, and the Court may give such directions : A om 
' : for consolidating the proceedings under the peti- (4) For the purposes of this section any debt ry, 
{ tions as it thinks just. : disputed by a debtor shall be considered as paj a 
ry a - bay al in full if the debtor enters into a bond, in such — 
si Sy geal 97. Where'a member of a partnership 18 ad-) sum and with such sureties as the Court approves, 
es Rt Baits "by assignee and judged rasan te sci besa to pay the amount to be recovered in any proceed. 7 
ee bankrupt’s partners. may authorise the assignee ing for the recovery of or concerning debt, 


with costs, and any debt due to a ereditor who 
cannot be found or cannot be identified shall be 
considered as paid in full if paid into Court. 


commence and prosecute any 
suit or other legal proceeding in the names of the as- 
signee and of the bankrupt’s partner; andany release 
by the partner of the debt or demand to which the 
proceeding relates shall be void ; but notice of the ap- 
plication for authority to commence the proceeding 
shall be given to him, and he may show cause against 


“yer 


in Sp ap Ede ac pre lne Kek 
he 3 ; reo 


PART VII. 
SaaLrt Bankrvurrcies. 


gs it, and on his application the Court may, a Bs eed ‘ 
yas thinks fit, direct that he shall receive his proper | © 101. When a petition is presented by or 
Be: share of the proceeds of the proceeding, and if he Summary administra against a debtor, if a Ly 


EE 


tion in small cases, is satisfied by affidavit or 
otherwise, or the official assignee reports to the 
Court, that the property of the debtor is not likely 


does not claim any benefit therefrom he shall be 
indemnified against costs in respect thereof as the 





; ae Court directs. 

at ' Y . : ed in value three thousand rupees, the Court 
" [46.& 47 Vic, 98. Where a bankrupt is a contractor in. respect | to exce hie 

1 €.52,8.114. suite om joint con of any contract jointly with may make an order that the debtor’s estate be 
> ears smote. any other person, that other administered in a summary manner, and thereupon 
> J the provisions of this Act shall be subject to the 


person may sue or be sued in respect of the 


contract without the joinder of the bankrupt. following modifications, namely :— 


(a) if the debtor is adjudged bankrupt, the 








pos’ 
ie ies so ng 99. Any two or more persons, being rich official assignee shall be the assignee in 
- ee or any person currying © the bankruptcy ; | 
‘gy pceedings in part- }ysiness under a partnership ; 
Baa nership name, ‘eins. anata Niet (b) no appeal shall lie from an order of the 
vat ASP PPA TA YR Court, except by order of the Court 
fae or be proceeded against under this Act in the ourt, except by omera sae 
os name of the firm; but in that case the Court may, (ce) the estate shall, where practicable, be dis- 


tributed in a single dividend; 

(d) such other modifications may be: made in — 
the provisions of this Act as may be 
prescribed with the view des bt 
expense and simplifying procedure; 
nothing in this boo shall permit the 
modification of the provisions of this? et 
relating to the examination or di 
of the debtor. 


on application by any person interested, order the 
names of the persons who are partners in the firm, 
\ or the name of the person carrying on business 
under a partnership name, to be disclosed in such 
manner, and verified on oath or otherwise, as the 


Court may direct. 
ee: ‘ Annulment of Adjudication. 
— fueizvic, 100. (1) Where in the opinion of the Court 
Pe are us vies Power for Court to debtor ought not to have 
Potts Pato annul adjudication in been adjudged bankrupt, or 
7 jsectnin cases. where it is proved to the 
cme of the Denis that the debts of the 
New. bankrupt are paid in full, or where in some of 
aime British indie, Ge of Her Majesty’s Fst 
elsewhere, beyond the limits within which the 
Court ordinarily exercises civil jurisdiction, pro- 
ceedings are pending for the distribution of the | 
estate and effects of the bankrupt among his 
_ ereditors under this Act or under the Bankrupt or 
Insolvent Laws of that part of Her Majesty’s 
dominions, and it appears to the Court that the 
“distribution ought to take place in that part, of 
British India or of Her magi my dominions else- 
the Court may, on the application of any | 
rested, by order, annul the adjudica- | 
















































is the di ofa jack 
cludes sa ay ton 
by jury. : 































mG oh i Hs 

ny person against whom a receiving 

_ order has been made un- 

der this Act shall, in each 

of the cases following, be 

nished with imprisonment wiich may extend 
to two years, or with fine, or with both; that is 
to say Fey 

(a) if he does not, to the best of his knowledge 
and belief, fally and truly discover to 
the assignee administering his estate for 
the benefit of bis creditors all bis proper- 
ty, and how, and to whom, and for what 
consileration, and when, he disposed of 
any part thereof, except such part as 
has been disposed of in the ordinary way 
of his trade (if any), or laid out in the 
ordinary expenses of his family, unless 
the Court is satisfied that he had no in- 
tent to defraud : 

(U) if he does not deliver up to that assignee, 
or as he directs, all such part of his pro- 
perty as is in his custody or under his 
control, and which he is required by law 
to deliver up, unless the Court is satisfied 
that he had no intent to deffaud ; 

(c) if he does not deliver up to that assignee, or 
as he directs,all books, doeuments, pa- 
pers and writings in his custody or under 
his control relating to his property or 
affairs, unless the Court is satisfied that 
he had no intent to defraud : 

(d) if, after the presentation of a bankraptey 
petition by oragainst him, or within four 
months next before the presentation 
thereof, he conceals any part of his pro= 
perty to the value of one hundred rupees 
or upwards, or conceals any debt due to or 
from him, unless the Court is satisfied 
that he had no intent to defraud : 

(¢) if, after the presentation of a bankruptey 
petition by or against him, or within 
four months next. before the presentation 
thereof, he fraudulently removes any 
part of his property of the value of one 
hundred rupees or upwards : 

() if he makes any material omission in any 
statement relating to his affairs, unless 
the Court is satistied that he had no in- 
tent to defraud : 

(9) if, knowing or believing that a false debt 
has been proved by. any person under 
the bankruptey, he fails for the period of 
one month to inform the assignee afore- 
said thereof : 

(h) if, after the presentation of a bankraptey 
petition by or against him, he prevents 
the production of any book, document, 

pe or writing affecting or relating to 





Vie, 103. ; 
Vie, Punishment of frandu- 
163.) lent debtors. 


his property or affairs, unless the Court 
8 satisfied that he had no intent to conceal 

the state of his affairs or to defeat the 

WV; at ¢ sa 

(i) if, after the presentation of a bankruptey 
petition by or against him, or within 

four months next before the presentation 
“ate or aptamer 
or fulsifies, or is privy tu the conceal- 
Ment, destraction, mutilation or flsiicn 















ceals, destroys, mutilates | thereof, any 





itors and Creditors.—Sections 103-104.) “aia 5 


Q) if, after*the presentation of a bankruptey 
ages by or againsé him, or within 
ue months next before the prasentation 
thereof, he makes or is vivy to the — ~ 
making of any false entry in any book ir 
or document affecting or relating to his 
property or affairs, unless the Court is ae: 
satisfied that he had no intent to conceal 7 
the state of his affairs or te defeat the 
law : ; * Be 
' (k) if, after the presentation of a bankruptey way 
petition by or against him, or within ies 
four months next before the presenta, ey 
tion thereof, he fraudulently parts with, ; 
alters or makes any omission in, or is: rae | 
privy to the fraudulently parting with, 4 
altering or.making any omission in, an 
document affecting or relating to his 
property or affairs : 


(l) if, after the presentation of a bankruptey 
petition by or against him, or at any 
meeting of his creditors within four 
months next before the presentation 
thereof, he attempts to account for 
any part of his property by fictitious loss- ced 
es or expenses : “nd 

(m) if while undischarged he obtains credit to [46 & 47 Vio, 

the extent of two hundred rupees or ups 6-52, 8 31.) 








wards from any person without informing a 
that person that he is an undischarged a 
bankrupt : : a 
(v) if, within four months next before the 4 
presentation of a bankruptey petition voce 


by or against him, he, by any false repre- 
sentation or other fraud, has. obtained any =| 
property on credit and has uot paid for 
the same : re 
(o) if, within four months next before the 
presentation of a bankruptcy petition by 
or against him, he, being ating: obtains, 
under the false pretence of earrying on 
business and dealing in the ordinary wa: 
of his trade, any property on credit, ae 
has not paid for the same, unless the 
Court is satisfied that he had no intent to 
defraud : 


(p) if, within four months next before the rie <a 
presentation of a aN Eat oat by) 
or against him, he, being a trader, pawns, 
pledges or disposes of otherwise than in 
the ordinary way of his trade any pro- 

rty which le has obtained on credit and 
has not paid for, unless the Court is satis- 
fied that he had no intent to defraud : 


if he is guilty of any false representation ° 
re or nines bend for the purpose of obtain. 
ing the consent of his creditors or any of 
them to any agreoment with reference to 
his affairs or his bankruptcy. . 


104. If, after the presentation of a pres f38 [82 & 3 
petition by or against him, e. oe 

~ or within four months next “ x 
before the presentation “~’ 

person against whom a recei' 
























receiving 
order is made algd this Act quits haba India 
and takes with him, or attenipts or makes prepara- 
tino $0 quia British: badtin antl to take ith bine oe 
the amount of oy sino 









rupees. “ds, 








(Part LX.—Smpplemental 
to defraud) be punished. with imprisonment which 
may extend to two years, or with fine, er with both, 


2& 83 Vic, 105. Any person shall in each of the cases fol- 





















"#62, 5. 138.) lowing be punished with 
is cacaine paar appa faaseiaoainant which may 
a extend to one year, or with 
: fine, or with botlt; that is to say— ; 

ae fa) if incincurring any debt or liability he 
@ has obtained éredit under false pretences 
. ; or by means ef any other fraud 5 

hs (d) if he ay with intent to defraud his cre- 
eal . ditors, or any of them, made, or caused to 
fae be made, any gift, delivery or transfer of 
Be _orany charge on his property . 
e (c) if he has, with intent to defraud his ere- 
ke ditors, concealed or removed any part of 
be his property since or within two months 
i before the date of any unsatisfied decree 


or order for payment of money obtained 
fe . against him, 
| (82&33Vic, 106. If any creditor, in any bankruptey com- 
Om 62, ». 14.) : osition or arrangement 
hese on false claim, With creditors wilfully 
3 and with intent to defrand 
makes any false claim, or any proof, declaration 
or statement of account which is untrue in an 
material particular, he shail be punished wit 
: imprisonment which may extend to one year, or 
it with fine, or with both, 
_, [82 & 88 Vie., ‘107. Where a debtor makes any composi- 
662,815.) | tion or arrangement with 
ina Debts incurred by fraud. yi creditors, he shall re- 


main liable for the unpaid balanee of any debt 


Fabia leith aerate Sides 
eS ae 






ret which he incurred or increased, or whereof before 
sis the date of the arrangement or composition he 


obtained forbearance, by any fraud, provided the 
defrauded creditor has not assented to the arrange- 
ment or composition otherwise than by proving 


his debt and accepting dividends. 


108. Where the assignee reports to any Court 
Order by Court for pro- exercising jurisdiction in 
secution on report of as- bankruptcy that in his 
signee. opinion a debtor against 
been made under 













whom a receiving order has 
this Act has been guilty of any offence under 
“this Act, or under section 421, 422, 423 or 424 of 
1860. ¢he Indian: Penal Code or any amendment thereof, 
S or where any such Court is satished upon the re- 
Bee’. tation of any creditor that there is ground 
Epa to believe that the debtor has been guilty of any 
t offence as aforesaid, that Court shall, if it appears 
to it that there is a reasonable | aay that the 
debtor may be convicted, order the assignee to 

. prosecute him for the offence. 


&47Vie, 109. Where a debtor has 
62, ¢. 167-]  Crissinalliability after Offence he shall not be ex- 
discharge or composi- empt. from being proceeded 
tion. against therefor by reason 





XLV of 
















cepted or approved. 


oar PART IX. ¢ 
SurrrementaL Provisions. 
Application of Act. 


A married woman shal, in respect of her 


- separate property (if 


been guilty of any 


_ that he has ‘obtained his discharge or that a com- 
position or scheme of arrangement has been ac- 








111. A recei ing onder shall not be 
any corpora’ 


tion or compan. 
under any enactment relating to ¢ 
the time being in force. sf aoe 
eta 

112. (1) Any creditor of a deceased debtor 
Administration in whose debt would. , t 
bankrnptcy of estate of been sufficient to sup ; 
person dying insolvent. > e 





bankruptey petition “against 
the debtor, had he been alive, may nt to | 
Court a petition in the presertbed form praying 
for an order for the administration of the estate 
of the deceased debtor according to the law of 
bankruptey. Sao iy 

(2) Upon the prescribed notice being given tg 
the executor, administrator or ot her legal re i, 
tative of the deceased debtor, the Court may in 
the prescribed manner, upon proof of the  peti- 
tioner’s debt, unless the Court is satisfied that 
there isa reasonable probability that the estate 
will be sufficient for the payment of the debts 
owing by the deceased, make an order for the 
administration in bankruptcy of the deceased 
debtor’s estate, or may upon cause shown dismiss 
the petition with or without costs. 

(3) An order of administration under this 
section shall not, in cases where a grant of : 
bate or administration ‘is required to cetablish @ 
title as legal representative, be made until the 
expiration of two months from the date of the 
grant of probate or letters of administration, 
unless with the concurrence of the legal represen- 
tative of the deceased debtor, or unless t peti- 
tioner proves to the satisfaction of the Court that 
the debtor committed an act of bankruptey within 
three months prior to his decease. 

(4) A petition for adwinistration under this 
section shall not be presented to the Court after 
prceaet have been commenced in any Court of 

ustice for the administration of the deceased 
debtor’s estate ; but that Court may, in that case, 
on the application of any creditor, and on proof 
that the estate is insufficient to pay its debts, trans- 
fer the proceedings to the Court exercising juris- 
diction in bankruptey; and thereupon 
mentioned Court may, in the prescribed manner, 
make an order for the administration of the estate 
of the deceased debtor, and the like consequencrs 
shall ensue as under an administration order 
on the petition of a creditor. A aK 

(5) Upon an order being” made for the admin- 
istration of a deceased debtor's estate under this 
section, the property of the debtor shall vest in the 
official assignee of the Court, and he gh 
with proceed to realize and distribute t me; 
accordance with the provisions of this Act. 

(6) Withthe modifications he 
all the provisions of Part 11 
to the administration of th 
—s sg the same are 
ease of an admin on 
in like manner des 
this Act. 
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(8) If, on the administration A deceased 
debtor’s estate, any surplus remains in the hands 


of the official assignee after payment in full of all 
the debts due from the debtor, together with the 
costs of the administration and interest as pro- 
vided by this Act in ease of bankruptcy, the 
surplus shall be paid over to the legal representa- 
tive of the deceased debtor’s estate, or dealt’ with 
in such other manner as may be prescribed. 


(9) Notice to the legal representative of a 
deceased debtor of the presentation by a creditor 
of a petition under this section shall, in the event 
of an order for administration being made thereon, 
Ie deemed to be equivalent to notice of an act of 
bankruptey, and after the notice no payment or 
transfer of property made by the legal represen- 
tative shall operate asa dischargeto him as be- 
tween himself and the official assignee. Save as 
aforesaid nothing in this section shall invalidate 
any payment made or act or thing done in good 
faith by the legal representative before the date 
of the order for administration. 


(10) Unless the context otherwise requires, 
“Court,” in this section, means the Court exer- 
cising jurisdiction in hankruptey within the local 
limits of the jurisdiction of which the debtor re- 
sided or carried on business for the greater part 
of the six months immediately prior to his de- 
cease; and “creditor”? means one or more creditors 

| qualified to present a bankruptey petition as in 
| this Aet provided, 

(11) General rules, for carrying into effect the 
provisions of this section, may be made in the same 
manner and to the like effect and extent as in 
bankruptey, 

General Rules. 


Vic, 118. (1) The High Court of a province. may, 
53 & from time to time, with the 
concurrence of the Governor 
j General in Council, make, 

revoke and alter general rules. for carrying into 
eflect the objects of this Act. 


(2) All general rules made under the fore- 
Song provisions of this section shall be judicially 
reins and shall have effect as if enacted by this 
Act. 


Power to make general 
Vic,, Tales, ‘ 
(27 


(2) After the commencement of this Aet no 
general rule under the provisions of this section 
‘shall come into operation until the expiration of 
one month after the same has been made and 


Issued, ! 


se Fees. a j 
fe, 114, The High Court of a province, with 
Vie PRE a the previous sanction of the 
28,} “f - Governor General ib Council, 
may from time to time make rules prescribing 
the fees and percentages to be charged for or in 
feo. ck proceedings under this Act, and the 
instituted ee ae ap pos 











“| or the rules ot pe 













“i eng 
er this Act, shall be evidence 
of the facts stated in the notice, © tite ie 

(2) The pfoduction of a copy of the Gazette rg, 
containing: any notice of a receiving order, or of 6 5% % 
an order adjudging a debtor bankrupt, shallbe 
conclusive Proof in ull legal proceedings of the — 
order having been duly made, and of its date, 


116. (1) A minute of proceedings ata méet= 

Evidence of proceed. ing of creditors under this. 
ings at meetings of cree Act, signed at the same or 
ditors. the next ensuing meeting 
by a person describing himself as, or appearing to. 
be, chairman of the meeting at which the minute. 
‘is signed, shall be received in evidence Without 
further proof. or 


(2) Until the contrary is proved, every mect= — 
ing of creditors in respect of the persis: 260 
whereof a minute has been so signed shall z 
deemed to have been duly convened and held, and 


all resolutions passed or proceedings had thereat to - 
have been duly passed or had. 


117. Any petition or copy of .a petition in cas 

Evidence of proceed- bankruptcy, any order or 
ings in bankruptey. certificate or copy of an 
order or certificate made by any Court having jurise 
diction in bankruptey, any instrument, afliday 
or document or copy of an instrument, ‘affidavit or _ 
document made or used in the course of any banks — 
ruptey proceedings, or other proceedings had un 
this Act, shall, if it appears to be 
with the seal of any Court having jurisdiction in 
bankruptcy, or purports to be signed by any J udge 
thereof, or is certified as a trne copy by any Regis- — 
trar thereof, be receivable in evidence: in all legal — 
proceedings whatever. 





118. Subject to general rules, any affidavit may ieee 
Swearing of affidavits, Re Used in a Bankruptey oe 
“eee ~ Court if it is sworn pelo 

(1) in British Tndia, before— (ey 
(a) any Court or Magistrate, pie ina 
(4) any officer whom the High Court of 

a province may appoint in this 

behalf, or : 
(ce) any’ officer appointed by any other 
: Court which the Local Government 
has generally or specially empowered — 
in this behalf; ‘ RS 

(2) in England, before any person authorised’ 
to administer oaths in Her Majesty’s — 
‘High Court of Justice, or in the q 
of Chancery of the County Palatine o 
Lancaster, or before any Registrar of 
Bankruptey Court, or before any officer 
of a Bankruptey Court authorised in 
writing in that behalf by the Judge 
_- the Court ; pe 
(3) ix Sootland or in Treland, before a J 
Ordinary, Magistrate or Justice of 

Peace ; and 


(4) in any other place, before a Magistr: 

in Fraticn oh i Bence or ithar eos 

ete ee 
a "3 

Fab hapa omen 

said, by a British ke sh 

Coaal or Brith Political Agent ot 




















































The 5 xm? 

(Part IX.—Supplemen 

deposition of the r 

ing to be sealed with the seal of the Court, or a 

copy themof pnrporting to be so sealed, shall be 

admitted as evidence of the matters therein deposed 
to. 

120. Every Court having jurisdiction in bank- 
 ruptey under this Act shall 
ib, 287.) eee have a seal describing the 
8% & "") Court in such manner as may be directed by order 
i of the High Court of the province, and judicial 

notice shall be taken ‘in all legal proceedings of 
the seal, and of the signature of the Judge or 
- Registrar of any Court having that jurisdiction. 


47 Vic, 121. A certificate of the Court, that a per- 
8. 188.) Certificate of appoint- _ SON has been appointed or is 
 . ment of assignee. an assignee under this Act, 
shall be conclusive proof of his having been 
appointed or being a assignee. ; 
re Time. 
6 &a7 Vic, 122. (1) Where by or under this Act any limited 
i) #141-) . © nputation of time time from or after any date or 
ae jw * event isappointed or allowed 
- for the doing of any act or the taking of any pro- 
ki ceeding, then in the computation of that limited 
‘me the same shall be taken as exclusive of the 
of that date or of the happening of that event, 
and as commencing at the beginning -of the next 























foilowing day, and the act or proceeding shall be 
done or taken at Jatest on the last day of that 






time as s0 computed, unless. the last day 
on which the Court does not sit, in which 
act or proceeding shall be considered as 

done or taken in due time if it is done or taken 
. on the next day afterwards on which the Court 


f Where by or under this Act any act or pro- 
is directed to be done or taken on a certain 
pens to be aday on which 


sits. 
(2) 

ceedin 

day, then, if that day ha 





a the Court does not sit, the act or proceeding shall 
of be considered as done or taken in due time if itis 
is done or taken on the next day afterwards on which 
«the Court sits. 

Bet : Notices. 


& 47 Vie. 


123. All notices and other documents for the 
2, 8. 142.) ; 


service of which no special 

 Servcoof notices. mode is directed may be sent 
by prepaid post letter to the list known address of 
the person to be served therewith. 


a Formal Defects. 

e&47 Vic, 124. (1) No proceeding in bankruptey shall be 
52,8. 143.] Formal defect not to invalidated by any formal 
ye invalidate proceedings. defect or by any irregularity 
unless the Court before which an pe ing is made 
to the proceeding is of opinion that substantial 
‘injustice has been caused by the defect or irregula- 
rity, and that the injustice cannot be remedied by 

any order of that Court. 
(2) No defect or irregularity in the appointment 
of eg shall vitiate any act done by him 

in ; 








Bankrupt Trustee. — 

. Where a bankrupt is a trustee within the 

ation of Trustee Indian Trustee Act, 1864, 
cy of section 85 of that Act shall 
have effect so as to author- 






) 








rson so deceased, purport- ae Corporat 
+ outs 496. Renee 









tment ofa new trustee in substi+ Court 
bankrupt (whether voluntaril 


ns, Firms and 
any of the 
a 












Acting of corpora- 
tions, firms and lunatics. 
seal of the corporation ; a firm may act 
its members; and a lunatic may ac 
committee, curator bonis or manager, 
the matter is one in respect of which a C 
Wards has superintendence, by that Court 
person as it may appoint in this behalf. 


Construction of former Acts, Se. 
127. Whereby any enactment or instrament 


Construction of enacte reference is made to the 11 & 




























ments and instruments 12 Viec., cap. 21 (an Act } 
pelontan to 01 & 12 Vie., pas > Pog and = a 
Wwe Laws relating to Insolvent — 
Debtors in India), the enactment or instrament 
shall, so far as may be, be construed and have effect 
as if reference were made therein to the corre. 
sponding provisions of this Act. 


128. The provisions of this Act relating to the [4s «4 
Certain provisions to remedies against the y B38, 
bind the Crown. of a debtor, the prioritiesof 
debts, the effect of acompo-. 

sition or scheme of arrangement, and the effectof a — 
discharge shall bind the Crown. 2 eee 
4 


¥ 
129. Nothing in this Act, or in any tranater off. 
Saving for existing jurisdiction effected thereby, 21, 
rights of audience. shall take away or affect any, ine 


Rare siee 


right of audience that any 
person may have had itmmediately before the com. 
mencement of this.Act; and all attorneys or other 
persons who had the right of audience before the 
Courts for the Relief of, Insolvent Debtors shall + 
have the like right of audience in beakeney | 
matters in the High Courts of Judicature at Fort 
William, Madras and Bombay, respectively, 


Unclaimed Funds or Dividends. : 

180. (1) Where an assignee under any bank- (46 &4 

Payment into Court ruptey, composition ae 
of vocluimed or undis. scheme pursuant to this Act 
tributed dividends or has under his control a 
fands. unclaimed dividend wbich 
has remained unclaimed for more than six months, 
or where, after making a final dividend, he hasin 
his hands or under. his control any unclaimed or ; 
undistributed money arising from the pro 
the debtor, or where, after the passing of A 
any unclaimed or undistributed fund or divid 
in the hands or under the control of ana 
under the 11 & 12 Vie., ¢,21 (dn Ae 
date and amend the Laws relating. to 
Debtors in India) has remained or 1 L 
claimed or undistributed for six months al 
same became claimable or distributal 
other case for two years after the 
by the assignee, the assignee shall 
it into the Court for credit, if i 
estate, to the Bankruptcy Estates 
ae 
to ankruptey ‘ 







































(2) In the case of an: 
aforesaid in the Cou 







Council, may, from. time to 

ate to collect and get in all 

- undistributed moneys, funds or 

is; and for the purposes of this section the 

shall have, and at the instance of the person 

so appointed or of its own motion may exercise, 

all the iS eae by this Act with respect 

to the di 'y and realization of the rty of 

a debtor, and the provisions of Part I of this Act 

with respect thereto shall, with any necessary mo- 

difications, apply to proceedings under this section. 

(4) The provisions of this section shall not, 

except as expressly declared herein, deprive any 

1s person of any larger or other right or remedy to 
‘which he may be entitled against the assignee. 


t of 181, Moneys transferred to the credit of the 

i) Tapee and-eredit to Bankruptey Dividends Ac- 
Government of unclaim- count which are not paid 
ed or undistributed di- within six years from the 
vidends. date of their transfer to that 
aceount shall be carried to the account and credit 
of the Government of India, unless the Court, on 
the motion of a person interested, otherwise 
directs. 


ive, 182. Any person claiming to be entitled to any 
162. Gigims to moneys paid ~™Oneys paid into the Bank- 
| into Court or credited ra states Account or 
®] (Government under see- {he ankruptey Dividends 
Hm 180 or section 181. — Aecount pursuant to section 
130, or carried to the account and credit of the 
Government of India pursuant to section 131, 
may apply to the Court for an order for payment 
to him of the same; and the Court, if satisfied 
that the person claiming is entitled, shall make 
an order for payment to Be of the sum due: 


Provided that, before making an order for the 
payment of a sum which has been carried to the 
account and eredit of the Government of India, 
the Court shall cause a notice to be served on such 
officer as the Governor General in Council may 
appoint in this behalf, ealling on the officer to 
show cause, within one month from the date of 
the service of the notice, why the order should 
not be maile. 


188. (1) Where in the i m2 ~ pe 
Distributt stam @S8signee of the Court for 
vecdatad’ pe eeu ty the Relief of Insolvent Debt- 
*rved in respect of un- ors at Calcutta, Madras or. 
fi nae on 1. Bombay, or of the Court. of 
Rerae eia2 the Recorder of Rangoon, a 
dividend in of the claim of a person who 
has been named in a schedule a8 a creditor of an 
insolvent in proceedings under the 11 & 12 Vie, 
‘21 (4n Aet to consolidate and amend the Laws 
relating to Insolvent Debtors in India), but 
































Ait, Madras‘ Downy, or athe 
fam, . or mbay, or ; 
Recorder of 1 : a8 the case 
form, file an account 









not established his title tu the dividend, ‘has’ | 


en standing to the credit of the e of the | 
Insolvent, tore 1 period prac ‘from | 
date of the de tion of the dividend, the 





‘creditors of the estate 
or demands, i 


Deblor’s Books, 


134. (1) No person pring ——_ the 
assignee, be entitled to with 
ee Reet oul possession of the books Pa 
of accounts belonging to the — 
debtor or to set up any lien thereon. ce 
_ (2) Any creditor of the bankrupt may, sub- [New.] 
ject to the control of the Court, inspect at all 
reasonable times, personally or by agent, any such 
books in the possession of the assignee. 


























Interpretation, i 

135. (1) In this Act, un- fig &. 
caer less the context otherwise 
requires, — ae 


(1) “province” means the territories under the 
administration of a Local Government : 


(2) “High Court of the province” and “ High 
Court of a proviie:”? mean the highest 
Civil Court of appeal for a province = My 


(3) “ the Court ” (except in Part VII[) means 
‘the Court having jurisdiction in banke p> 
ruptey under this Act: Me 

(4) “affidavit” includes declarations under any 
legislative enactment, affirmations, and ey 
attestations on honour: tae 

(8) “assignee” means an official assignee or 
special assignee : 

(6) “available act of bankruptey ” means any — 
act of bankruptcy available for a bank. 
ruptey petition at the date of the pre- ape 
sentation of the petition on which the re- “f 
ceiving order is made: im 

(7) “ debt provable in bankruptey ” or TOv= 
able debt ” includes any debt or liability ts 
by this Act made provable in’ bank- 
ruptey : 

(8) “ general rules ”’ includes forms : 


(9) “Government treasury” includes a bank 
which conducts treasury business for the 
Government: _ 

(10) “ local authority ” means any municipal _ 
committee, district board, body of port - 
commissioners or other authority legally 
entitled to, or entrusted by the Goyern- 
ment with, the control or management 

»  *of any municipal or Jocal fund ;: ; / 

. (11) © oath” includes affirmation, declaration 
under any fy a enactment, and 
attestation on honour : 1 A OE 

(12) © ordinary resolution ” means a resolution 

- decided by a majority in value of the — 
creditors nt, personally or by proxy, 
4553 eat 


eare nL 


the 





45% 












at a meeting of creditors and ‘voting on. 
the resolution; » Sa eaee. 


Ce 1 : f = Bat 
(1a) * ribed ” means prescribed by | 
eg = within the meaning of his Al mie 
(14) “ property ” includes money, goods, things _ 
f oe in action, land and every other : 









id ev desgrip- 


tion of » whether moveable or 








(Part IX. oS PP f 
(Lhe First Sek 
(16) “ secured creditor ” means a rson hold- .| 
‘ing a mortgage, charge or lien on the 
property of the debtor, or any part 
thereof, as a security for a debt due to 
_ him from the debtor : S| 
AZ) “ sheriff 4 includes any officer charged with 
the execution of a writ or other process + 
/ 18) special resolution ” means @ resolution 
decided by* a majority in number and 
~ three-fourths in value of the creditors 
present, personally or by proxy, at a 
meeting of creditors and voting on the 
oe resolution. : 
(2) The schedules to this Act shall be constru- 
- ed and have effect as part of the Act. 




















oT \he 


2. The offi signe 
racticable, send to each 
ebtor’s statement of affairs a 
and of the meeting, ‘aceompanie 
summary of the debtor's statement of afla 
ing the causes of his failure, and any 
thereon which the official assignee 1 
make; but the proceedings at the 
not beinvalidated by reason of any 
or summary not having been sent or 
fore the meeting. Fe 
3. The meeting shall be held at such 
in the opinion of the official assignee m 
nient for the majority of the creditors. 
4. The official assignee or the special as 
may at any time summon a a of er 
and shall do so whenever so directed by th 
or so requested in writing by one-fourth — 
of the creditors. “od 
5. Meetings subsequent to the meeting 1@ mens 
tioned in section 17 shall be summoned i ar a 
notice of the time and place thereof to each e1 a 
or at the address given in his proof, or, if he has — 
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eee et 
thr 








Repeal. ; 


At View 136. (1) The pat gor described in the ve 
8, 162.) schedule are hereby repeale 
Repeal of enactments. 4. from the commencement 


of this Act to the extent mentioned in that sche- 
ule. : 
(2) The repeal effected by this Act shall not 
affect— 
(a) anything done or suffered before the com- 
© mencement of this Act under any enact- 
BE ect r ment repealed by this Act 5 or 


oy 

















not proved, at the address given in the debtor's a 
statement of affairs, or at such other address as 
may be known to the person summoning the — 
meeting. eR Fe 
6. The official assignee, or some person nome 
nated by him, shall be the chairman at every — 
meeting: Provided that, if the Court so @irects, — 
the chairman at any meeting subsequent to the 
meeting mentijned in section 17 shall be such per, 
“gon as the meeting by ordinary resolution appoint,” 
7. A person shall not be entitled. to vote as 
a creditor at any meeting of creditors unless he 
has duly proved a debt provable in bankrupte) tO 
be due to him from the debtor, and the aot tas an 
‘been duly lodged before the time appointed for — 
the meeting. rae Hikars 
8, A creditor shall not vote at any such | 








any right or privilege acquired, or duty 
imposed, or liability or disqualification 
incurred, under any enactment so repealed ; 





} or 
: ’ 
(¢) any fine, forfeiture or other punishment in- 
- curred or to be incurred in respect of any 
| Offence committed or to be committed 
against any enactment so repealed ; or 
w the institution or continuance of any pro- 
ceeding or other remedy, whether under 
/ any enactment so repealed or otherwise, 
for ascertaining any such liability or dis- oot 
|. qualification, or recovering or enforcing | +, ; . oe cigee os West 
: ‘ ing in respect of any, unliquidated or, contingent 
a forfeiture or punishment | qo}¢, or any debt the value of which is not a 
; certained. rai ante 


3) Notwithstanding the re effected b. : : 
‘ ay all proceedings in any Part or before 8 fi ae a prods “ Mart enpasien27 
udge of any Court under any of the enactments hi : sat th, of tic sata rah his socarityy, 
_. “‘gepealed pending at the commencement of this Act 4 Lab seh ae as ae es bP 
. ghall, except so far as any provision of. this Act ibe ee a hail be ated ae ai 
“expressly applies to pending proceedings, con- ane th bal . fa : ie : 
tinue, and those enactments tall, except as afore- Pag oe by ac crap any) iu 5 
said, apply thereto, as if this Act had not passed. in oye af tie hick . Ait eee 
, . (4) The person for the time being holding the | have surrendered his setutity, unk 
+ oe of volliial assignee for any of the High | application is satisfied that the 
Courts of Judicature at Fort William, Madras te secutiby has arisen from in 
and Bombay, or for the Court of the Recorder | 49 ‘£6 stor shall : 
of Rangoon, shall, for the purposes of any such | aot 1 mais | not pote, 
eemeotings pending before that Court or any rbctiseah Prohan: wi held. 
udge thereof, be deemed to have been ap- | Pee tok the Tabi 
oy ek Sie assignee under the repealed n who is liable 


Mi | NESSIE AT 
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be ed 
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Pee as Ogee 

















































“DAE FIRST SCHEDULE. ~ eo 


n te 
4 * i 


_. Munrixes or Creprrons, 









give v seem 


shall not be made if 
security to be given up. 


12. Ifa receiving order is made against one | 


partner of a firm, any creditor to whom that part- 
ner is indebted jointly with the other partners 
of the firm, or any of them, may prove his debt 
for the purpose of voting at any meeting of cre- 
ditors, and shall be entitled to vote thereat. 

x 13, The chairman of a meeting shall have 
power to admit or reject a proof for the purpose of 
voting, but his decision shall be subject to appeal 
to the Court, If he is in doubt whether the proof 
of a creditor should be admitted or rejected, he 
shall mark the proof as objected to and shall allow 
the creditor to vote, subject to the vote being 
declared invalid in the event of the objection being 
sustained. ; \ 

14, A creditor may vote either in person or by 
proxy. ‘ 

15, Every instrument of proxy shall be in’ the 
prescribed form, and shall be issued by the official 
assignee, or, if a special assignee has been appoint- 
ed, by the special assignee, and every insertion 
therein shall be in the handwriting of the person 
giving the proxy. 

16, A creditor may give a general proxy to his 
manager or clerk, or any other person in his regu- 
lar employment. In that case the instrument of 
proxy shall state the relation in which the. per- 
son to act thereunder stands to the creditor. 

17. A creditor may give a special proxy to any 
person to vote at any specified meeting or adjourn- 
ment thereof, for or against any specific resolu- 
tion, or for or against any specified person as 
special assignee. 

18. A proxy shall not be used unless it is depo- 
sited with the official assignee or special asxignee 
before the meeting at which it is to be used. 


19. Where it appears to the satisfaction of the 
Court that any Solicitation has been used by or on 
behalf of a special assignee in obtaining proxies, 
or in procuring the special assigaeeship, except 
Wy the direction of a nteeting of creditors, t 
Court shall have power, if it thinks fit, to order that 
he remuneration shall be allowed to the person by 
whom or on whose .b 

en exercised, notwithstanding any res ution of 
the creditors to the Con trae ye oe ee or 

20. A creditor may appoint | 
of the debtor's estate to act mam 
‘his general or special proxy. 
21. The el . me q He . 


74 













ac cat ot 


© | that purpose, and t 
“| him. 


behalf the solicitation has | 
i pelled to deduct any discount, not exceeding 
| five 
ie | wh 

bed | cash. 
oar 6 Seta oe balance due ‘to him, after 


y. | 10. Ifa secured creditor 







ined to th day in the f week — 
at the sam® time and place, or to such* ss day 
as the chairman may appoint, not being less than — 
Seven or more than twenty-one days. Age 
24. The chairman of every meeting shall cause 
| Minates of the proceedings at the meeting to be » 
drawn up, and fairly entered in a sbook kept for 
minutes shall be signed by 












































~~ . . » 
25, No person acting under either PS dpaniy ora 
special proxy shall vote in favour of ai resolution 
| Which would directly or indirectly place himself, 
is partner or employer in a position to receive 
any remuneration out ef the estate of the debtor 
otherwise than as a creditor rateably with the 
other creditors of the debtor: Provided that 
where any person holds special proxies to yote for _ 
the appointment of himself as special assignee, he — 
muy use the said proxies and vote accordingly, ae 


—_— 


THE SECOND SCHEDULE. 
; (See section 32.) 


Pxoor or Desrs, 
Proof in ordinary cases, 


1. Every creditor shall prove his debt as soon 
as may be after the making of a receiving order, 

2. A debt may be proved by delivering or send- 
ing through the post in a prepaid letter -to the 
official assignee, or, if a special assignee has n » 
appointed, to the special assignee, an affidavit 
verifying the debt. 

3. The affidavit may be made by the creditor — 
himself or by some person authorised by or on 
behalf of the creditor. If made ‘by a person so 
authorised, it shall state his authority and means 
of knowledge. 

4, The affidavit shall contain or refer to a state 
ment of account showing the particulars of the 
debt, and shall specify the vouchers, if any, by 
which the same can be substantiated. The official 
assignee or special assignee may at any-time call 
for the production of the vouchers, 


5. ‘The affidavit shall state whether the creditor 


is or is not asecured creditor, 


6. A creditor shall bear the cost of ving his 
debt, unless the Court otherwise speitbitty, orders, 
7. Every creditor who has lodged a proof shall 
be entitled to see and examine the proofs of other 
creditors at all reasonable times, 
8. A creditor proving his debt shall deduct 
-therefrom all trade discounts, but he shall not be 









reentum onthe net amount of his claim, 
ich be may have agreed to allow for payment in 
Fights Lopensd Gitidet oa oe 





























cting the net amount realized, 





















to receive q dividend only in ret of the 
due to him after deducting the value so as 
12. (a) Where a security 
assignee may at any time redeem it on pay 
the sreiivor of the qssessed value. 4 
Ms Tf the assignee is dissatisfied with the value 
at which a secur.ty is assessed, he may require 
that the property comprised in any ‘ity 
-yalued be offered for afle at such times and on 
such terms and conditions as may be agreed on 
between the creditor and the assignee, or as, in 
default of agreement, the Court may direct. If 
the sale is by public auction, the creditor, or the 
assignee on behalf of the estate, may bid or 
purchase. ; 
(c) Provided that the creditor may.at any time, 
by notice in writing, require the assignee to elect 
whether he will or will not exercise his power of 
redeeming the security or re uiring it to be re- 
alized, and if the assignee does not, within six 
months after receiving the notice, signify in writ- 
ing to the creditor his election to exercise the 


power; he shall not be entitled to exercise it; and- 


the equity of redemption, or any other interest in 
the property comprised. in the security which is 
yested in the aszignee, shall vest iu the areditor, 
‘and the amount of his debt shall be reduced by 
the amount at which the security has been valued. 


13. Where a creditor has so valued his security, 
he may at any time amend the valuation and proof 
on showing to the satisfaction of the assignee, or 

- ‘the Court, that the valuation and proof were made 
bend file on a mistaken estimate, or that the 
security has diminished or increased in value since 
its previous valuation ; but every such amendment 
shall be made at the cost of the ereditor, and 
woon such terms as the Court shall order, unless 
the assignee shall allow the amendment without 
application to the Court. 


14. Where a valuation has been amended in 
aceordance with the foregoing rule, the ereditor 
shall forthwith repay any surplus dividend which 
he has received in excess of that to whith he 
would have been entitled on the amended valuation, 
or, as the case may be, shall be entitled to he paid 
ont of any money for the time being available for 
dividen] any divilen4 or share of dividend which 
‘he has failed to receive by reason of the 
inaccuracy of the orginal valuation, before that 
money is made applicable to the payment of any 
future dividend, but he shall not entitled to 
disturb the distribution of any dividend declared 
before the date of the amen Iment. 


15. If a creditor after having valued his security. 


subsequently realizes it, or if it is realized under 
the provisions of rule !2, the net amount realized 

shall be substituted for the amount of any valua- 

tion previously made by the creditor, and shall be 

treated in all respects as an amended 
made by the creditor. 


16. If a secured creditor does not comply with | 
foregoing rules, he shall be excluded from all 

Aue ‘share in any dividend. ta } 
7. Subject to the provicions of rule 12, a eredit- 


Il in no case receive more tha 





valuation — 


n sixteen annas — 
provided by this Act. 


the Court shall direct such accounts and 
to be taken as may be necessary for as 
the principal, interest and costs due 
mortgage, and the rents and profits, or di 
ends, interest or other proceeds received 
person, or by any other person by his: 
for his use in case he has been in pos 
of the property over which the mo eX 
orany part thereof ; and the Court, if satisfied t | 
there onght to be a sale, shall direct notice to be 
given in such Gazettes or newspapers. as ‘it thinks 
fit, when and where, and by whom and in what 
way, the property, oF the interest therein so mort- 
gaged, is to be sold, and that the sale be made — 
accordingly, and that the assignee (unless it be 
otherwise ordered) shall have the conduet of the 
sale; but it shall not be imperative on any such 
mort, to make such application. — At any such 
sule, the mortgagee may bid and purchase, 







19, All proper parties shall join in the convey- 
ance to the purchaser, as the Court may direct. 


20, The moneys arising from the sale shall be 
applied in the first place in payment of the costs, 
char and éxpenses of the assignes, of and — 
oceasioned by the application to the Court and of 
and attending the sale, and then in payment and 
page eseigit far as the same will extend of what 
is fou ue to the mortgagee, for principal, | 
interest and costs ; and the args in lat 
moneys (if any) shall then be paid to the as- 

ines. But in case the moneys arising from the 
sale are insuffieient to pay and satisfy what 
is so found due to the mortgagee, then he 
aball be entitled to prove asa creditor for the 
deficiency, and reevive divilends thereon rateabl 
with the other creditors, bat not so as to distur! 
any disitend then already declared. * 


21. For the better taking of such inquiries and 
accounts, and making a title to the purchaser, all 
parties may be examined by the Court upon inter- 
rogatories or otherwise as it may. : 
shall produce before the Court upon 
papers, books and writings in | 
sustody or power relating to the : 
of the bankrupt, as the Court n 


Proof in respect of Disti 


— ha rg debtor was at the 
order in respect of distinet 
member of two or more distinet fir 
contractor and also as me 
















































a Negtcay 
on of the creditor, reverse or 










Z . 
9, may also expunge or reduce a 
upon the ay ion of a creditor if the 
etest is not | Preset ines to interfere in im matter, or, in 
overdue at. the case of a osition or scheme, upon the 

‘receiving order and provable in bank- | @pplication of the debtor. : 
vuptey, the.ereditor may” prove for interest at a 30. For the purpose of any of his duties in 
rate not exceeding six percentum per annum tothe | relation to proofs, the assignee ,may administer 

date of the order : : f 


om the time when the debt or | oaths and take affidayits. 
aim was payable, if the debt or sum is payable by 





















virtue of a Written instrument at a certain time,| | THE THIRD SCHEDULE. 

and, if payable otherwise, then from thetime when} (See section 186.) 

a demand in writing has been made giving the | — é : 

Jebtow notice that interest will be claimed from NACTMENTS REPEALED. 

the date of the demand until the time of payment. A-—Statute repealed. 
Delt payable at a future Time. 


25, A creditor may prove for a debt not pay «rae Title. 


able when the debtor committed an act of ban 

ruptey as if it were be able Aireiset and may 
ceeive dividends equally with the other \eteditors : 
Steing only thereout a rebate of interest at the |, A & 12) An i ra 3 sain A 
rate of five per centum per annum computed from 1e., ¢, | and amen e Laws as no n 

















the declaration of a dividend to the time when the 21. Mae ol aT repealed. 
debt would have become payable according to the Debtors in India. 
terms on which it was contracted, a ak a 25 wel 

Admission or Rejection of’ Proofs. B.—Aets repealed. 


SS terete eaten ree SS 





26, The assignee shall examine every proof and 
the grounds of the debt, and in writing admit or | Number 
reject it in whole or in part, or require further | and year. 
evidence in support of it. Lf he rejects a proof, he 


Subject or title. Extent of repeal. 


shall state in writing to the ereditor the grounds | ~~~ 

of the rejection. XXVIL | An Act forappropriating| So much as 
27. If the assignee thinks that a proof has been | of 1841.) the unclaimed Divi-| has not been 

improperly admitted, the Court may, on the applica- dends on Insolvent | repealed, 

tion of the assignee, after notice to the creditor Estates. 

who made the proof, expunge the proof or reduce : y 

its umount. XVII of | The Burma Courts Act, | Section 66. 


2s. Ifa ereditor is dissatisfied with the decision TSTS. |: 2OTE. 
of the assignee in respect of a proof, the Court 





| 





STATEMENT OF OBJECTS AND REASONS. 


Tu1s matter vf the general amendment of the law of bankruptcy and insolvency in 
India has been frequently of late years pressed upon the attention of the Government of India. 


_ There are at present two main bodies of insolvency law in force in British India— 
first, the Statute 11 & 12 Vic. cap. 21; and secondly, Chapter XX of the Code of Civil 
Procedure (XIV of 1882). Roughly speaking, the former constitutes the insolvency law 
for the three Presidency-towns and for the towns of Rangoon, Moulmein, Akyab and 
Bassein ; the latter the law for the country outside those towus. It is, however, to be 
abe that the High Courts administer the pecleans sorter: ih the 2 ys, panbagear 
ie concurrently with their ordinary insolvency jurisdiction. sides these two main 
ies of law, nis is a special insolven are for the Panjab under Act IV of 1872, | 
sections 22 to 33; and there are special Acts that have been passed for the relief of indebted us 

laadowners in different parts of the country. — : oF 
ealing the Statute of 


2. In the year 1870 Sir James Stephen introduced a Bill repea 
2 , 










1848, and substitu t it an insolvency law applicable to the whole of British India, It 
was taken mainly from the English ah Acteof 1869. The general opinion abont. it 
Was that its provisions were too complicated for the Mufassal, and that the system of sistas 
management by creditors, which was then the principle of aes ogee Act, was unsuitable 
‘o India, and. the | “was accordingly dropped. The Bill was possibly open to the 
a | of the Indian legislature, but this point does not 

to re bee Ki eae | s Beye as : inate too os) Apert 
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8. Sir Arthur Hob aid 
towns, but he paid a deal of 
sections” of the Code of Civil Proc 


© Legislative Proceedings, 1876, page 241. 
© + Legislative Proceedings, 8738 page 76 » marked that the Code then 


an insolvency law, but nothing more than a germ. He believed that this part 
been very little used, and he remarked that if this was so it was not surprising, | 
very small inducement to the debtor to avail himself of it. It seemed, however, 
say, to be the prevailing opinion that the judicial machinery in the Mufassal was hard 
fo the working of any general and complete law of insolvency. At all events, he 
law should be.treated asa separate measure, and not as part of the Code. It woul 
he added, be better for the present, and be likely to pave the way for some mor 
measure in the future, if the legislature were to make the law a little less rudiment 
then was, and at all events to supplement it where it seemed to be broken 
course; and he embodied in Chapter XX of the Code of 1877 certain provisio 
accordance with these views. ; iS went 
F : , Bags? 
4.° By Act X11 of 1879 (now superseded by the Code of Civil Procedure of 1882) several 
amendments were made in the insolvency chapter of the Code, The most important of these 
was the extension of the chapter to persons against whose property orders of attachment 
had been issued in execution of money-decrees. In his speech on the passing of this 
Act, Mr. Whitley Stokes said that Chapter XX, even with all the improvements made by 
- this Act, would still be incom lete; but that it went as far as most of the Committee with their 
present knowledge of the condition of the Mufassal Courts and the extent of India’s indebted. 
ness thought safe and wise. The Government of India in the Home Department, he said, either 
had issued, or was about to issue, a circular to the Local Governments, requesting their opinion | 
as to the propriety of allowing debtors to a certain any ited apply =e declaration of insol- 
veney, and if this w i 
$ Abstract of Proceedings, 1879, page 202. | be ce a ln i a possible the law would 










to what: be 
hich do duty for an inso 
sal.* Speaking on the si 


5. The circular referred to by Mr. Stokes was jssned on the 22nd of September, 1879, 
and invited an expression of opinion on the suggestion that persons owing Rs. 200 and up- 
wards should le allowed to apply to be adjudged insolvents, though they might not have 
been arrested or imprisoned, and though no order of attachment against their property had 
been made, The majority of the opinions received was adverse to the suggestion, se as accord- 
ingly it was dropped. 

6. In January, 1831, Mr. Pitt-Kennedy brought in a Bill for the amendment of is | 
relating to insolvent debtors in India. It was a short amending Bill of seven sections, and 
did not attempt to consolidate the law. Serious doubts were entertained whether some of the 
proposals of the Bill were not ué/ra vires, and it was therefore decided that the Bill should. 
not be proceeded with. In the meantime, however, it had been circulated to Local Govern- | 
ments and Administrations for opinion : and among the comments and criticisms which i: 9 
passed upon it the doubt is not unfrequently expressed whether “it was worth while to pass a 
mere ay gi Bill, and whether it would not be possible to re-cast completely the insolvency 
law for India. , 


7. It is clear further that, apart from any question of goneral revision, there are certain 
points in which the existing law stands in somewhat urgent need of emendation, Sort 


Thus; the Secretary of State, in a despatch dated the 21st October, 1880, requested the 
early cousideration by the Government of India, in communication with the several High 
Courts, of the question whether the Insolvency Courts could not under the existing law 
order the charge for advertising notices of insolvency im the provincial Gazettes and in the 
London Gazette to be defrayed from the estates concerned, and su if n 
recourse should be bad to lezislation to ensure the recovery from every estate of all costs, — 
whether incurred in England or in India, attendant on the insolvency. The ‘Local Govern-— 
ments and High Courts were consulted on this question ; and though the majority of them 
were of opinion that the point might be dealt with by an alteration of the statutory ae a 
yet the possibility of meeting the difficulty satisfactorily in this way does to b 
altogether free from doubt. ‘ AE : 


8, Again, at Bombay, in consequence of the discovery some five or 
serious defaleations on the part of the Official Assignee, it e necessary 
otfice of that functionary, and the High Court deemed it necessary— 

(1) to provide that the accounts of the Official Assignee sheuld 

, a competent auditor ; and 

(2) to appoint an Official Assignee of such position and che 
effectual guarantee against misappropriation, and 
knowledge as might ensure the most satisfactory 
tion and distribution amongst creditors. 
_ For these purposes additional funds were required, and the 
- fands mainly from unclaimed dividends. _ Accordingly, they | 


















the Insolvency Act of 1848, by which the unclaimed 


a fund to be invested, with other money, in Government 
k Bee oni A , i ams 497 








naneratic ‘Official Assignes, 
bts have been suggested as to their validity, 
nmen bin «whe og stig ain diy egrets 
se of validat m, it appears, ver, to be do 
validated by anything short of Parliamentary legislation. te 
. Soe » Insolvency law of the Presidency-towns is &dmitted! cumbrous, deféctive 
and out of date, and in some points of detail is, as has been swig urgently in need of 
- amendment. The proposals for its revision which haye hitherto been submitted to the 
legislature have been objected to, not so much on the ground that they were undesirable, as 
on the ground that they were insufficient, and that, while it was desirable to re-east the whole 
law and bring it into aga with English law, it was expedient to postpone legislation 
is purpose while proposals involving important amendments of the English law itself 
a edce consideration. This objection has recently been removed by the passing of the 
English Bankruptey Act of 1883." That Act may not be perfect; but at “least it embodies 
the accumulated experience of the thirty-five years which ti since the passing of the 
ine Insolvency Act; and in commercial law perfection of detail is less important than 
uniformity of principle. It is eminently desirable that the cireumstances under which a debtor 
may be declared insolvent and under which he may obtain his discharge should be, as far as 
possible, the same in London and Caleutta. ie 













10. The Government of India, therefore, after reference to the Secretary of State, came 
to the conclusion that the opportunity should be taken of repealing the Indian Insolvene 


Act.and substituting a new Act conforming in general principles to the English Act of 1883, 
but adapted in details to Indian circumstances, 


A Bill on these lines was prepared last year, and, having regard to the circumstance 
that an Indian Bankruptey Act will have in some cases to be used by persons beyond the 
limits of British Indis, and to the advantage of having the decisions of the English Courts 
as a guide to its construction, it was thought well that ifs form and drafting should follow 
the English Act as closely as possible, except where there was some substantial reason for 
taking a different course. The result of the adoption of the English Act as a model thea is 
that in some instances the phraseology of the present Bill, which is based on the draft of 
159, will be found to vary slightly from that ordinarily adopted in Actswf the Indian legis- 
lature, and in others it may be found to. contain rules of interpretation ‘and evidence, penal 
clauses and other provisions, which either cover ground already covered by parallel Indian 


enactments, or would be somewhat differently framed ina Bill intended only for this 
country, 


11. The Bill which was prepared last year was submitted for opinion to the authorities 

most competent to advise on the subject of bankruptey, and the further deviations from the 

‘scheme of the English Act which will be found iu the present Bill are the. outcome of the 
advice given by those authorities, 


12. The first: question which presents itself in connection with this measure is whether 
the new law should be applied to the whole of British India or only to specitied towns, 


There is something to be said in favour of having one, and only one, insolveney law for 
the whole of India. But, on the other hand, the difference between the circumstances of 
indebtedness in commercial seaports and in the interior appears to be such as to re uire, not 
indeed a different law, but different machinery, If Chapter XX of the Code of Civil Procedure 
Were not in existence, it might be desirable to insert ina general Insolvency Act a chapter 
applying the law for the Presidency-towns, with modifications and simplifications, to the Mu- 

assal Courts. But under existing circumstances it is thought that the best course is to keep 
Chapter XX standing, to amend it where necessary, and to apply it generally to parts of the 
country and to forms of indebtedness to which a law framed principally with a view to com- 
mercial insolvencies is not applicable, the new law being applied in the first instance only to 
the three Presidency-towns, and to Rangoon, Moulmein, Akyab and Bassein, and a power 
being taken to extend it to other commercial centres, such as Karachi, , 


13, The Bill aceordinigly (section 79) constitutes by its direct operation only four Courts 
of Bankruptey, namely, the High Courts of Judicature at Calcutta, Madras and Bombay and 
the Court of the Recorder of Rangoon, and confers upon the Local Governments power, with 
the previous sanction of the Governor General in Council, to constitute other Courts of Bauke 
pricy in the territories administered by them. The local limits of the jurisdiction of the — 
Presideney High Courts when exercisin bankruptcy jurisdiction are (section 50) defined to be 
the same as the local limits of their Eula original civil jurisdiction, the lvcal limits of the 

wrisdiction of the Recorder of Rangoon to comprise (as ai present) the towns of Rangoon, 

n, Akyab and Bassein. ‘he local limits of the Courts which may be constituted by 

Govern 2taments will be defined by those Goveraments with the previous sanction of the 
Governor General in Council. 

Th next question that presents itself is one as to wers of the Governor General’s 

Council, he present Tallies taectoamey law is vontainaalga, Act of Parlinment so framed 

ote perate throughout Her Majesty’s dominions. Thus a yesting order made under it 

“s <9 o¢ 


















vests in the assignee by its directoperation and | 
—— in whatever part of those dominions they ay be situated or accra 
ischarge made under it bas direct effect in every part of those dominions. 
dipate provisions of the Act aré, speaking generally, framed on similar lines. ‘The 
— @ those which it is within the competency of the er, ye Council of the Governor 
to modify or repeal; but if we were jo os without the aid of Parliament tor 
re-cast it in the manner above indicated, owing to the limitation of our 
powers, produce an enactment which would fall short of the present law in the i 
matter of its local extent and operation. Nor could we attain our object by any emen 
of the existing Act. To say nothing of the impracticability, from the draftman’s pot 
view, of effecting, by way of amendment, the multitude of alterations which are needed : 
details gnd in matters of form, it must be remembered that it would be beyond the po’ 
the Council to extend in any way or substantially modify any of those provisions which a 
beyond the limit of British India, And it is apprehended that, even if we were content 
forego all notion ‘of directly interfering with these provisions, any extensive amendmént of — 
the Act would probably affect them in such a way that either they would be held to have lost: 
their operation beyond British India, or our enactment would be held to be wlira vires 80 *far 
as it affected them, or else some other confusion or difficulty would arise. we 





15. It is an apprehension of some such result as this that has deterred the Government 
from attempting certain amendments of the Insolvency Act which have been from time to — 
time suggested, and which in themselves would appear to be of a most trifling description. 
It is true that if the Council were to repeal the existing Act and substitute for it an Act of its 
own, drawn on improved lines, the new law, though treated as a foreign baukruptcy law, 
would receive a certain amount uf recognition, and would be iven effect to in many cases in 
the United Kingdom and in British Colonies ; but it is appre ‘ended that this result would, as 
a role, be attainable only indirectly and through the medium of further judicial proceedings, 
that in some cases those proceedings would give rise to perplexing questions of private interna- 
tional law, and that in other cases again the Indian law would obtain but partial recog- 
nition. It is believed, for example, that a vesting order passed by our Courts under such 
a law would be allowed no effect as regards immoveable property situate in another British 
jurisdiction, and that the eases in which effect would be given to an order of discharge 80 
passed are not as yet completely defined, Such difficulties could, no doubt, be met by su ple- 
mentary bankruptcy proceedings concurrently instituted in the United Kingdom or the Colony, 
but it is obvious that the necessity for this should, if possible, be avoided. ‘lhe Government 
of India has no information as to the proportion of the cases that. now come before our Insol+ 
vency Courts in this country in which a limitation of the local operation of the law, like that 
just referred to, would be felt as a serious impediment ; but it is apprehended that it would be 
$0 felt in the more important cases of bankrupts engaged in business transactions extending to” 


the United Kingdom or the Colonies. fae 


16. For these reasons it is necessary that any legislation undertaken here should be 
supported by an Act of Parliament. The precice form which the Act of Parliament should 
take is still under consideration in communication with the Secretary of State, but the Govern- 
ment of India as at present advised is disposed to think that the Act should be a confirming 
‘Act following legislation here rather than an enabling Act preceding it. An enabling Act 
followed by an Indian Act would give rise to questions as to whether the Indian legislature 
had exceeded the powers given to it by the English Act. 


17. As regards the provisions of the Bill itself, it will be observed that the most strike 
difference between them and those of the English Act is that the duties discharged in Engian 
by the Board of Trade and committees of inspection are by the Bill entrusted to the Banks 
ruptey Court. This was unavoidable, as there is no authority in this country outside the 
Courts which could undertake the duties of the Board of Trade with any prospect of suceess, 
and the opinion is almost unanimous that the superintendence of bankruptcy proceedings by 
committees of inspection is unsuited to India. ‘a 


* 18, Opinion is also adverse to the application to India of some of the provisions of the 


© English Act respecting meetings of ereditors. It is proposed therefore that: meetings shall be 





held only when they are deemed by the assignee or the Court or one-fourth in value of the 
creditors to be necessary. a 
19. The other points in the Bill which appear to require explanation will be re ad 
_» as far as possible, in the order of the sections in which they occur. cient 

th 


20, The local extent of the Act (section 1) has been made as wide as the powers sof 
Indian legislature permit, and its operation ean only be further extended by Parhamer f 


21, Several of the authorities whojhave recorded opinions on the draft of 1885, a 
them a Committee of the Judges of the High Court at Fort William, have taken 
the seizure and sale of the s of a debtor under process of a Civil Court, and the 
debtor to comply with the requirements of a bankruptey notice, being acts 
in India as they have been in England by section 4, su -section (1), clauses (¢) and 
English Act. Those clauses therefore have been excluded from t Bill (section 
their stead have been added clauses making it an act of bavkruptey for a debto: 


We. 










“0 M ad 













Cot . 
ion ction of the Court is limited to cases in which the dely : 
ithin the local limits of the jurisdiction under an order of a Civil Cont - 
iyment of money, or in which the debtor, or, if he*is a member of a firm, his 

has within a year before the presentation of the bankruptey fpiten ordinarily resided or 
a dwelling-house or place of business within those limits. This differs from the'corre- 


provisions of the English Act, which place no restriction of this kind on a petition by 






a debtor, and which admit a petition against a debtor when, and only when, he is domiciled 
‘in England, or, within a year before the date of the presentation of the petition, has ordinarily 
sided or had a dwelling-house or place of business in England.” ef 


Tt differs also from the corresponiling provisions of the Indian Insolyeney Act, which 
proceed on the distinction, now to be abolished, between traders and others, and the effect of 
which in all particulars it would be hazardous to attempt to state. 


23. As regards the difference between the English Act and the Bill in this respect, it 


seems clear that the fact of the debtor being in prison within the jurisdiction should, in this - 


country, continue to be, as it is under the present Insolvency Act, a ground of jurisdiction ; 
and it seems almost equally clear, having regard to the coniitions under which the present 
legislation is undertaken and to the circumstance that the local limits of the jurisdiction of each 
Court, however they may be fixed, must embrace oaly a part of British India, that domicile 
should be rejected here as a ground of jurisdiction. 


24. Comparing the Bill with the existing Indian insolvency law as construed by the 
High Courts, it will be observed that Bankruptey Courts will, under the Bill, continue to have 
jurisdiction in cases where the bankrupt has a house of business within the local limits, as 
Pontifex, J., held them, in the cases of Tariny Churn Goho (L. B. L. R., App. 26) and JZoward 
Brothers (1. B. L. R. 254), to have under the existing law, bat that a High Court will not 
have bankruptcy jurisdiction in respect of an up-country debtor merel y by reason of his being 
personally subject to the jurisdiction of that Court. It will be remembered that opposite 
views have been taken as to the existence of a jurisdiction on this latter ground under the 
existing law—see re Tiethins, I. B. L. R., O. C., 81, on the one hand, and er Blackwell, 9 Bo. 
H. C. Rep. 461, and re Ricks, 3 Mad. H. C. Rep, 151, on the other, 


25. It has, however, been proviled (section 4), on the recommendation of the Committee 
of the Judges of the High Court at Fort William, that a Court exercising jurisdiction in bank- 
ruptey under the proposed Act may transfer to itself any proceedings under Chapter XX of the 


Code of Civil Procedure and deal with them under the Act. It has also been provided (section 4)’ 


that in any prescribed class of cases the Court may make a receiving order on a bank- 
ruptey petition notwithstanding the . restrictions generally confining its jurisdiction to cases 
arising within certain local limits. Seetion 9 provides that, where concurrent proceedings 

» have been instituted under the Bankruptey Act and under the Code, the Court may stay 
the proceedings under the Code wherever they may be pending. 


26. On the recommendation of the Chief Judge of the Bombay Court of Smal! Causes 
it is proposed (section 7) that a Bankruptey Court may refuse to make a receiving order on 
a debtor’s petition if in its opinion the petition ought to have been presented before some 

 opher Bankruptey Court. 


; 27. A receiving order made under section 6 or section 7 of the Bill will not have pre- 
|. @isely the same effuct as a vesting order under section 7 of the present Insolvency Act. It 
' will transfer the possession of, but not the property in, the debtor’s estate. The debtor will 
| Not be divested of his estate until he has been ad judged bankrupt (section 20), 


28. When the reeeiving order has been made, thé debtor, if in prison, will be released 










the carriage of proceedings may be given if the petitioner does not proceed with due 
diligence (section 91), 


’ 29. Sections 13 and 100 of the Bill give a Bankraptey Court power to rescind a receivin 
Otder or annul an adjudication of hankruptey when it considers that the debtor's estate woul 
more conveniently administered in some other part of British India or of Her Majesty’s 
dominions elsewhore, When an adjudication is annulled uader the latter section, anything done 
under it remains valid, and the Court is empowered to direct that the debtor’s property shall: 
Vest in any person it may appoint. It is conceived that if similarly wide powers are conferred 
sections 77 ¢¢ seq. of the present Indian Insolvency Act may be dispensed with. 
30. + Section 58 protects existing interests of official assignees,. and while it is proposed 
(section 62), in accordance with ordinary Indian practice, to leave the remuneration of 
official assignees to be determined by executive order, it is improbable that the existing mode 
Femuneration will be altered during the incumbency of present office-holders, $ 
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(section 8), but he will be under the control of the official assignee (section 22), to whom” 


onthe English Pee a ourts the provisions regarding concurrent bankruptcies contained _ 
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a is accordingly » on the practic y unanimous + Fall 
"with the practice of bankruptcy in this country, that the o assignee shall « 
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funétions of trustee in bankruptcy except when the cred 
ment of a special assignee (section 77). 


32, By section 21 of the Bill the provisions of section 23 of the En lish Ban! 
Act, respecting the re-direction of debtors’ letters, have, on the advice of the Bombay C 
of Commerce, been extended to debtors’ telegrams. ; 


33. The saving of section 5 of the Statute commonly, known as Bovill’s Act 
Vic., ¢. 86) in section 40 (6) of the English Bankraptey Act has been omitted from 
of the Bill, as there is no corresponding enactment in the law of British India, 


34. It has been suggested by the Bengal Chamber of Commerce and the: 
Trades Association that the clause (section 37) respecting reputed ownership should be 
drawn as to meet the contention of the Official Assignee in the case of Gubboy v. 
(I. L. R. 6 Cal. 635). This suggestion raises a very difficult question, which has been left 
unsolved by the English Bankruptey Act of 1883. The opinions of the authorities in Tndia * — 
who specially considered the question in 1881, with reference to Mr. sewage Bille os 
may be summed up in the following remarks of Mr. Justice Pontifex on section 23 of 11 & i2 
Vic,, c. 21 :— Se 

“The fact is that the clause, thongh extremely valuable in particular cases, is one very dangerous to meddle 
with, As it stands, it is beneficial. o alter it as proposed would, in my opinion, be most mischievous, It 4s 
impossible with justice to make it apply to every case, and it would be hazardous to attempt to define with 4 
particularity to what cases it should apply. In my opinion it should be left as it now stands. “4 


If further legislation is required, it must, in the opinion of-the Government of India, ' 
take the form of a Bills of Sale Act. ee 


85. Sections 45 and 46 of the English Bankruptcy Act, being framed with reference to 
English forms of execution, could not be adopted in the Bill without modification. It has | 
been thought (sections 38 and 39 of the Bill) that the course most in harmony at the same 
time with those sections of the English Act and with the analogies presented by the Code of 
Civil Procedure would be to make the point of time at which the attaching creditor’s title 
becomes complete against the assignee the same as that at which under section 295 of 
the Code it becomes complete against rival decree-holders. It is hoped that this will — 
afford a simple and equitable settlement of a point regarding which there has been some 
difficulty in connection with the existing insolvency law. ‘ 


36. Onthe suggestion of Mabéréja Sir Jotendro Mobun Tagore and Babi Doorga — 
Ghurn Law the provisions of section 45 of the Bill, with respect to the appropriation of 
pay or pension, have been made subject to the provisions of the Code of Civil Procedure and ©! 
the Pensions Act, 1871. . 


837. The difference between section 48 (1) (¢) of the Bill, defining the trustee’s powers _ 
in respect of property to which the bankrupt is entitled “as tenant in tail or other owner 
of an estate of inheritance less than an estate in fee-simple,” and the corresponding provision — 
of the English Bankruptcy Act is explained by the peculiar position in which the owners af * 
such estates are placed by section 2 of Act XXXI of 1854. The simplicity of that position 
makes it possible to dispense with all the provisions of the Act for the abolition of fines and recog, 
veries, which are incorporated by reference in the English Bankruptey Act, with the exception ~ 
of one, the substance of which, so far as it appears to be required, is embodied in. sub-section — 
(2) of section 43 of the Bill. ve 


38. A Bankruptcy Court will have two entirely different kinds of money 
contro], namely, (a) money held by it on account of estates before declaration of» 






















“and (0) declared dividends awaiting distribution, the former being the property of esta’ s 


the latter the property of specific ereditors. Section 64 recognises : 
requires the Court to keep a Bankruptcy Estates Account and a Bankruptey Dividends 
the former being an acconut of money held for estates and the latter of money rem 

that account on declaration of dividends and held for creditors till their dividends | 
them or, through their default, lapse to the Government (section 131), 


Both the Accounts are to be kept by the Court with a Government 
considered desirable that, like moneys received by ordinary Civil Courts, m 
account of bankruptcy estates should be paid into a Government treasury, in 
may be the security of the Government for safe custody, and that the 
the occurrence of error provided by the rules of the Government regardin 
Government treasuries may be brought into operation. The expression 
sury ” is so defined in section 135 as to include a Presidency Bank ¢o 
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present his receipt to obtain if and 
\ icem lying at interest or in any 
to postpone for a day his taking the money out: of custody of the Court. 


40. Section 79, sub-section (1), clause (¢), of the Bill has been ¢o drawn that juris. — 
diction in bankruptcy may be conferred in a limited class of cases on Courts beyond the — 
Presidency-towns, as, for instance, on the eg Court of Judicature for the North-Western 
Provinces or the Chief Court of the Punjab, with respect to proceedings under re 
of the Code of Civil Procedure, where, by reason of the sum involved or the difficulty ¢ 
winding up the estate under the Code, the Court may see fit to withdraw the ings 


from the Court in which they are pending and deal with them under proviso (i) to section 
sub-section (1). 


of funds standing to the ¢ in 

eee Bankruptey. ‘ t. Itis only under that Account that delay prejudicial to 
- eveditors can arise. After money has been transferred to the Bankruptey, Dividends Account, — 
any person to whom a dividend is due has only to he 
should have no inducement, whether by the mo Ry 
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41, Section 85 is based on the section of the English Act which permits the delegation 

of subordinate jurisdiction in certain matters to Registrars in ba: y. It seems that 
this jurisdiction may be most conveniently exercised by a Judge of the Small’ Cause Court in. 
Madras and by officers of the High Court in Calcutta and Bom ye Bia. 


4 
"42. Under section 88 of the Bill the appeal from a single Judge of a Preside Hi ® 
Court and the Recorder of Rangoon exercising bankruptey jurisdiction lies as at weaned ie = 


rm 
zppeal from any Mufassal Courts of Bankruptey which may be established will in most 
cases lie to the High Court of the province. rs aeae 
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43, Section 101 follows the English Act in fixing the limit for small bankruptcies at 
Rs. 8,000, But the opinion has been expressed by some of the authorities who have advised 
on the draft of Jast year that the limit should be raised to Rs. 5,000 or even to Rs. 10,000 
The Government of India itself inclines to that opinion, but deems it advisable to adhere to 


the limit prescribed in the English Act until the matter can be further considered in the light 
of the eriticisms on the present Bill. i 


“44, Part VIII of the Bill is taken from the English Debtors’ Act, 1869, as amend 
by the Bankruptey Act, 1883. It embodies those fall and strong powers for ti 
, arrest and punishment of fraudulent debtors and creditors which are the essential adjuncts 
of every proper law of bankruptcy. It is proposed, when a suitable occasion presents itself, 
to amend the Code of Criminal Procedure so as to give a Bentrapicy Host & power to commit: te 

offenders for trial similar to that which is conferred on the English Bankruptey Courts 
® section 165 of the Act of 1883, 


>, 45. With respect to the suggestion that certain additional offences should be created by 
ae VITE of the Bill, it will be found that the Bill or the Indian Penal Code covers most, 
if not all, of the acts and omissions for which it has been proposed that further provisio 
should be made. ’ 
. 46. Section 110 of the Bill provides that a married woman shall, in respect of 1] 
__ “Separate property (if any), be subject to the Act in the same way as if she were unmarried. 
ip The restriction in the corresponding provision, section 1 (5), of the English Married Women’s 
_ Property Act, 1882, which confines it to the ease of a woman carrying on a trade ae 2 
_ from: her husband, has been omitted, because the vast majority of women to whom the Bi 
' will be applicable stand‘either under sections 4 and 44 of the Indian Succession Act or unde 
- their personal laws on a footing altogether different from that of married women in England 


.. The phrase “ separate property,” it may be observed, is used in the wide sense in ¥ 
iste the Indian Married Women’s Propesty Act, 1874, 
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‘sentatives, just as mach as money appropri -a person it 
suit belopgs to him or his representative. 
The case of dividends of the second class is different, and it ‘is ie 
them by section 183 of the Bill. With respect to this class of dividends, Mr. Te 
Official Assignee at Bombay, has observed as follows :— nn dy hes 
een «The other cast of unclaimed dividends, which amounts probebly to ome two or more lakhs of rupees, 
k ‘arisen in Bombay partly from there being no 0 gee . are See 8 boa 
=e mr ‘ : . , for Be pe 
Fae Reece ariends ol tig ms cnn vee ner in the present propowe! medivore who “hve proved thei 
eae : ‘A practice therefore grew in tho office df the cial A 
| of decinsing dividends calito tho ttt Sa to recite Pm of | whether partially secu 
adjusting the claims when creditors came to receive payment of the aie m 



















‘erally held goods on the way to Europe, and it could not be 

ei market, what the loss (if uny) would be. And as creditors i 

. Dae would frequently hold such gold for a considerable time, i 

© dividends to wait until such creditors were in a position to adjust and fee 

yestilt was that such creditors, when the account-sales were received, did not find it worth their while to prove — 

their claims at all, and in such cases the dividend calculated on the whole original debt, as entered in the schedule, — 

still remains unclaimed. ri ee aipaaes 
“ Formerly, in the older estates, proceeilings were taken under the old Act, XXVIL of 1841, to strike such — 

4 claims off the schedules, but of late years it has been considered that that process could not now be ee 


carried out.” igi 
48. Section 134 is designed to meet the suggestion of the Actin Prothonotary and the . 
Official Assignee of Bombay that the Act itself, and not the rules anes it, should disallow — 
dlaims to any lien on debtors’ books, and the suggestion of the Bombay Chamber of Com- | 
merce that the Act should provide for the free access of creditors to those books, ie 
49. Section 136 (3) of the Bill provides that notwithstanding the repeal of the existing #8 
Jaw all proceedings pending ander it at the time when the new Act comes into operation sha 
be disposed of as if that Act had not been passed.. This is the course taken in respect of — 
nding proceedings by the English Act, and, having regard to the extent of the change to — 
awe a in the law, it seems the only practicable course. VAs 


ne 50. Rules 18 to 21 of the Second Schedule, regarding the taking of mortgagees’ accounts — 
and the sale of mortgaged property, have been inserted on the suggestion of Mr. Macgregor, the 
Ros ial Assignee at Caleutta, These rules, which are frequently followed in this country, are” 
substantially the same as those issued by Lord Loughborou h in 1794, and the fact that. they 
‘have been retained, with slight alterations, under the many Bankruptcy Acts passed in England 


" gince that date, is strong evidence of their utility. 

61. It has been suggested that certain privileges should be accorded to the Official 

Assignee as a to legal proceedings. But he will be a public officer within the meaning | 
section 2 of the e of Civil Procedure, and, as such, entitled to the protection given to 

public officers by Chapter XXVIII of that Code. . mak ee 
Protas dare 3S | 
- §2. It has been objected that in certain circumstances the time limited by’ the draft of. 
1885 for doing some acts and things under the proposed Act would be found to be inconveni- 
ently short. In some cases the time has now been extended, and it is believed that section 89,, 

- gub-section (4), wil! enable the Courts to prevent hardship in the exceptional cases to which the 
7 abi 












“time as now limited may prove inapplicable. al 
The 14th May, 1886. C, P, ILBERT. f 
es 7 | 
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mae te letter from 8. Dignam, Esq., ‘to the Hon'ble Mr. C. P. Mert, dated the 23rd 4 id 
oe “ woe ae i | 
: to Government, Madras, dated 22nd September, 1985 2” sie "ik ye 
" Gorviaeoent Solicitor, Madras, to Pie archer Madras, dated 27th July, 1885 | gS | 

‘by the Hon’ble i H. Shephard Acting Advocate General, Madras, dated 27th July, 1885 one Sa 

= pet Acting Registrar, igh Court, Madras to essmano: Madras, aget OS 

st te oes 
Best stint Ratna Rao, to ditto, dated Ist August, 1885 |, 7. 
» £. Rowlandson, 


‘ a Esq., Attorney-at-Law and Official Assignee, Madras, to ditto, dated srl 





R. 8. Benson, Esq, Acting Registrar, High Court, Madras, to ditto, dated 12th August, 1885 °” 91 
; Minute by the Hon’ wenn Justice Handle 7 ugus 12 


~ From J. A. Boyson, Esq., Chairman, Chamber of Commeroe, Mairas, to*Government, Madras, dated ; 
: 9th September, 1885 ois 2 | 
W. Morgan, &sq., Deputy Registrar, High Court, * Madras, to ‘ditto, dated 24th October, 1885 « 313 eee 
a Minute the E Hon'ble the Officiating Chief Justice, Madras 
From w — Hsq., Acting Chief Secretary to* Government, Madras, dated 16th November, 
ey dds rr Ross, Ea —— Registrar, 
November, wee 
is Hi, ag: a stadia datas to Government, Bombay, dated 17th December, 1885 tbe 
, Chief Judge, Bombay Court of Small si to Pee Bombay, dated 
WE Hn A cae 1885... sen = ae ib. 
; Memorandum te ditto, dated 16th July, 1885 216 
Extract, preg hs 13 to 19, from letter from W. E. ‘Hart, Esq. Chief Tudge, Bombay Court of 


sl i to Government, Bombay, dated 7th April, 1879 
From the Hon’ble < RR Advocate General, Bombay, to Governmeut, Bombay, dated 14th 












High Court,” Madras, to Government, Madras, dated 4th 














Bo J. Marshall, ene Sean Bombay Chamber of Commerce, to ditto, dated 25ih November, 
1885 


one: ae 
» Hi. Batty, Esq., Under-Secretary to Government, Bombay, dated 5th February, 1886" : 


a GH. Farran, Eeq., Acting Prothonotary and Registrar, High Court, Bombay, to Government, 
Bombay, dated 28th Jannary, 1886 


» GH, Farran, Esq., Acting Prothonotary and Re istrar, ‘Hig h Court, Bombay, and C. A 
uae ek Official Assignee, Bombay, to the Hon'ble the Chief Justice, ba 
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5 Chief Secretary to Government, Bengal, dated 15th + a a 1886 288 eee 

ak ‘t, Upton, Es ae Solicitor to Government of India, to Government, Bengal, dated sri e fen 
ember, 1 pee, 1. 

Prison fo Horie g G. C. Pail, Advocate: General, Bengal, dated 29th August, 1885... ib, - 





From G. ©. Sconce, Esq., Officiating Chief J judge, | Court of Small Causes, Caleutta, to Government, 
Ben nea dated 2nd October, 1885 .. 
en, 


Exq., Superintendent and "Remembrancer of Legal Affairs, Bengal, to “itto, dated 
eae November, 1 1985... 


Mahiviji the Hon'ble Sir Jotendro Mohun Tagore, to ditto, dated 31st August, 1885” ‘es 
Doorga Churn Law, to ditto, dated 7th September, 1885 
ickie, ., Secretary, Calcutta Trades Association, to ditto, dated Mth December, 1885 


0. Miller, s Under-Secretary to Government, North-Western Provinces and Oudh, dated 
pat Novem , 1885 


Xo 1S Remembranoer to Government, North-Western Provinces and Oudh, dated “Sth October, 


it ciate High i Court, “North-Western Provinces, to Government, North-Western Provinces 
and Oudh, 3rd November, 1885 oe 


ake +» Officiating Seeretary to Government, Punjab, dated 26th November, 1885 - Gb, 

G. alker, Tog. sctauenay Chief Court, Punjab, tg Government, Punjab, dated 13th 
ast, 1 

ee 






















nderson, Esq... “Government Advocate, Panjab, ‘to ditto,” dated 21st September, 


Bunsce Lal Rain Rattan, fai Bahadir’ to ditto, dated Sad tember, 1885 oe ws 
lela Ram, to ditto dated 37th Ange 1885 Se f 
han Das, Honorary. ‘Mogiirats, 









i, ‘ee Meow: Punjab, dated 25th September, 
s Halnis Sigh, Honoiny Magistrate, Amritsar, to ditio, dated Jat September, 


and Contractor, Lahore, to ditto, dated 16th October, 1885 

; sn Magia, Anita toda deed tu Guctee 18ee 
: tsa dedtesl Peovinces detent 1885... 

‘Central dated 24th October, 1885 
_ British Burma, 
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January, 1 ie Kove Bre 4 bie 
Judicial Commissioner, Brittsh Burma — ai vtube Wireless 
to Shief Commnissionsr, Assam, dated 7th J 


 Neteb; 
From a Stack, Esq., O'ficiating Secreta’ : 
»» A. Martindale, Hag., Secretary to hief Commissioner, Coorg, dated 3rd July, 1835 
+ ns Lippman eer Sir E.R. C. Bradford, Chief Com nissioner, ‘Ajmer-Merwira, dated 
uly, 1885 nes pe sat , vee ose ve ete 
» JR. FitzGerald, Esq., Secretary for Berar to Resident, Hyderabad, dated 7th 
iF, 1885 ies oe oes oe sip tos vey 
'—,, BR. Belchambors, Esq, Registrar, High Court, Calentta, dated 13th February, 1886 ... 
hae J, C. Macgregor, Bisq., Oilicial Assignee, Calcutta, to Registrar, High Court, 


ety, + 90 
} 13th February, 1886 ... re ae we ve 
» ©. A, Wilkifis, Esq., Registrar, High Court, Caleutta, dated 27th Febraary, 1886 os hai 
Report of the Committee of Judges appointed to sonsider the provisions. of the Bankrapte Bill “ t 
From 8. B. J. Clarke, Esq., Secretary, Bongal Chamber of Commeree, to Secretary to oeernania aif | 
India, Legislative Department, dated 30th April, 1885... bee eve f 

» 8.5. d, Clarke, Esq. Secretary, Bengal Chamber of Gommerce, to Acting Chief Secretary 

Government, Bengal, daced 30th April, 1836 aes oon ; . 


phs 1 to 10, of Despateh from the Government of India to Her | 
Secretary of State for India,—(dated the 12th June, 1885). 

Wrrn reference to Your Lordship's despatch No. 2 (Judicial), dated 14th of August last, we 
honour to submit herewith copies of a Bill (with the Objects and* Reasons for the same) which has been pre; 
in our —— Department to adapt the English Baukruptey Act, 1883, to Indian cireumstanees. 

2. In exercise of the discretion igft to us by paragraph 4 of Your Lordship’s despatch, we have th 
well to make the measure applicab by its own vigour not only to the town’ of Rangoon but also to tl 
Bassein, Moulmein and Akyab, in which, as well as in Rangoon, the Presileacy-town Lusolvency Law 
for some years in force. ‘ . 

_ As regards the details of the measure, the material partical: 
‘Act are so fully explained in the Statement of Objects and Reasons t 
Lordship with any further observations upon them. 

4. As regards the form of the Parliamentary legislation required to give our Act operation i 
u ts beyond the limits of British India, the proposal made in paragraph 27 of our despatch of the ot} 
; 1884, was that we should pass our ‘Act-and that then an Act of Parliament should bo passed extendi 
| its provisions as ought ‘to apply beyond the limits of British India, On a further consideration o! 
© however, we have come to the conclusion that the more convenient course—-in fact, the only convenient 
R et of Parliament should be passed conferring upon the Governor pears t 
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_ Extract, paragra 


ars in which it differs from the 
hat we deem it unnecessary to 


would be that an A 
extended powers required for the object in view, and that our legislatiouw should thea pr 
this conclusion. chietly by the consideration that, if the course we 0! 


of those powers. We are led to 
P a gee were adopted, we should, on almost every occasion on which a necessity for amending our Ac! 
- ourselves beset by difficulties of a nature “imilar to those which prosent themselves in connection with 
4 esis an’ am-ndment of the present Indian Insolvency Act 
: le,,\0. MU, which are fully described in paragraph 25 the ¢ 


on this point, we have, as requested by Your” 
and Reasons of the Bill) two drafts of enabli 


§. Assuming that Your Lordship will agree with us 

had prepared and forward herewith (annexed to the Objects 
of Parliament, either of which, we believe, would put tne Governor General's Conucil ia. position to A 

~ the subject in an adequate manner. sy 
OF these we give the preference to that marked No. I, which, following more closely the 

’ $17 & 1b Vie., ©. 104. ed by section 288 of the Merchant Shipping Act, 
i rs the Indian Marine Act, 1888,} confers the requis 
Leafs + 47 & 48 Vie., ¢. 38. jn wider terms; and has further the merit of be 
 ghorter of the two; but if the nerality of its provisions should be deemed an objection, we should be 


to accept an Act frained on the ‘nes of the draft No. Lf ‘This latter attempts to og with some 
+ of which extended powers ar* conferred on tho Indian legislature; and 


ity the several matters in respec th 
d hardly observe that a draft inthis fo 


ta 


we have every lope that it would accomplish its purpose, we nee 
not be so confidently relied on as one conceived in more cal terms. ; 
| aie 6. On collating either of these drafts with the draft Bill which we propose to introdnee b 
_ Lordship will perceive that while the Indian Bankruptey Courts would be empowered througlr the 

/ their adjulications, discharges, julgments, &c.. to ‘affuet matters beyond the limits of British 
 Airect action will, as explained in the Statement of Objects and Reasons, be strictly ce 
tem we rely ort section 118 of the Bi 


country. 

i To supply what might thus appear to be a defect in the s 

; ae ruptey Act, 1883, which we assume will enable the Indian kruptcy Courts to invoke the aid ¢ 
_ Bunkraptey Courts, and that not only by specific requisitions directed to a particular 

fo) matter, but also in a more gouera form, as, for example, by requesting them to entertain all 

aa of a certain class which may be made to them on behalf of an Indian official receiver or trustees) 

vr Aas 7. The local extent clause of the Bill to be introduced here is, as Your Lordship will’ observe, — 
* the assumption that the Parliamentary legislation will take the form indicated inthe draft No. 1. 2e 


| _alterea in the opposite event. ; 
i 8. In paragraph 27 of our despatch already referred to we said that we thought that the | 
‘g mitted to Parliament should, contain provisions relating to concurrent bankrap\cies 80 \ 
éontained in sections 77 et seq. of the present Act (1) & Ve Vic., 0. 21), and we should “no 
to such provisions being inserted if Your Lordship should be advised that they are essential 5 bt 
n« on further consideration that it would be desirable to dispense, if possible, with so serious a 
we are inclined to think that the rare cases (none have been brought to.our notice) in W 
cuedings are jnstituted simultar eously in a Court in England-and in 9 Court in this 
one Court surrendering the case to the other. The provisions of nection of our 
~ anuiul a receiving order, ‘and those of section 30, giving power to annul an adjud 
confer upon the Courts in this country the requisite for this; but p 
peeing power conferred iy tie nlp Ach 1883, on the English Lo 
9. The only further observation we ve to make regarding the dra’ 
Mdship is that both heat # ney Mate g ; 


;that bankraptey in th 
Sth and Both oroti 
onfer on 


ms: 4 


; Jast referred to. 
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might i to pass it tarongh ailthe stages 
“Government to Simla next year. 


lative Conn 
opening of the next © 
ose interested in, or qna 
at whica discussione: 
If the requisite Parliamentary 


id not be complete by that date, we should defer the final stage of our Bill 


ne Draft Bill referr ferred to in paragraph 1. of Despatch to Her 
| Majesty's Seoretara of State, No 82, dated the 12th June, 1885. 


DRAFT OF 
A 
BILL 
! ry ‘ ; To 
Be mend and consolidate the Law of Bankruptcy and 
q ° » Lasolvency in British India. 


ee 


Wurrkas it is expedient’ to amend and consolidate 
tine the law relating to bankruptcy and insolveney ; It is hereby 
| will be enacted as follows :— 

a ; Preliminary. 
os - 4. (1) This Act may be cited as 

nd com 
4 "ie. Faroe ' the Indian Bankruptey Act, 1885. 
(2) Tt shall, exceptas by ‘this Act otherwise provided, 
~ come into force on such date as the Governor General in 
Council may, by notification in the official Gazette, fix in 
this behalf, which date is in this Act referred to as the 
commencement of this Act, 


2) Except.as otherwise expressly provided by this Act, 
the provisions of this Act shall have 
papeel Seiwa, the same local extent as those of the 
Bankruptey Act, 1883 : 
Provided hat the following shall not extend to England, 
namely :— 
Sections 39 and 40; 
Section 44, sub-section (2) 5 
Section 48 ; 
Section 49, sub-section (2), clause {e), and sub- 
section (2) ; 
Section 62, sub-section (2) 


PART I, , 


Pxocexpines Frow Act or Bankruptcy to 

Discuaner, 

Acts of Bankruptcy. 

8. (1) A debtor commits an act 
Mey ete of bankruptcy of baukraptey in each of the following 
(4) af in British India or elsewhere he makes a, convey- 
ance or assignment of his property to a trustee 
. or trustees for the benefit of his creditors general- 


v5 ‘ 
(6) ifin British India or elsewhere he makes a fraudulent 
eee conveyance, gift, delivery or transfer of his 
i wropatty, or dhisy part thereof ; 
~ (¢) if in Britistt India or elsewhere he makes any con- 


veyance or transfer of his property or any part 
ereof, or creates any charge thereon which 
‘4 _ would, under this or any éther enactment for the 
FS time being in force, be void as a fraudulent pre- 
Re ait forence if he wereadjudged bankrupt ; 
(2) with intent to,defeat’or lay his creditors he does 
 *& any of the following things, namely, departs out 
of British India, or being out of British India 
® Femains out of British India or departs from. his 
- dwelling-house, or otherwise absents bimself, or 
PP ace Osa house ; j 

execution issued against him haa beens levied b, 

tile of his property in gny civil proceeding in 


in the Court a declaration of his inability 
debts or presents a baukruptey petition 


na ‘ 


ed in British India a decree 


a hima ty Saket aha. 
‘Ro bi Sim oa trey Cie ton ttn’ zn 
t, 


ith the | to such an amount. as w 


, 
comply with the requiremerits 
satisiy the Court that he has ae 
off or cross demand which equals or exceeds the 
amount of the decree gnd which he could not seb 

i, ag UP in thesuit in which the decree was obtained; 
(A) if the debtor gives notice to a y of his ¢reditors that 
he has suspended, or that he is about to suspend, 
payment of his debts, x 
(2) A bankruptcy notice under this Act shall be in 
prescribed form, and shall state the consequences of 4 
compliance therewith, and ¢hall be served in the pres 
manner, 


if the notice, or 
ntev-claim, sete 


Receiving Order. 


4. Subject to the conditions hereinafter s: ified, if a [44, 
Jurisdiction to make debtor commits an act at benkengaa 

teceiving order. the Court may, on a’ bankruptcy 

tion being presented either by a creditor or by the “ekton, 

make an order, inthis Act called a receiving order, for the 

protection of the estate. We 


5. (1) A creditor shall not be entitled to present a [11 ® 
‘Conditions on which bankruptey petition against a debtor ; 
credisor may petition, yy legs— 63, 


(a) the debt owing by the debtor to the petitioning 
creditor, or, if two or more creditors join in the 
petition, the aggregate amount of debts owing to 
the several petitioning creditors, amounts | five” 
hundred rupees ; and Rika 

(6) the debt is a liquidated sum, payable either immediate. 
ly or at some certain future time ; and 

(¢) the act of bankruptcy on which the petition is nd- 
ed has paca within three months before the 
presentation of the petition ; and 

(d) the debtor is in prison within the local limits of 
jurisdiction of the Court under an order of a Ci 
Court for mPa note of money, or has with 
a year ents t ‘ date se the freetietion of 
petition ordinarily resi or had a dwelli -house 
or place of business within those limits, Roni. ee 

(2) If the petitioning creditor is a secured creditor, he 

must in his petition either state that he is willing to give 
up his security for the benefit of the creditors-in the ¢ 

of the debtor being adjudged bankrupt, or give an estim 

of the value of his security, In the latter case he ma: oR! 
admitted as a petitioning eveditor to the extent of thasba 
lance of the debt due to him, after deducting the v: ; 
estimated in the same manner as if he were an unsée 
creditor. 


6. (1) A croditor's petition shall be verified by affid 
ofthe creditor, or of some person 
Proceedings and or- his behalf having knowledge of 
tion. “eaor'* Pe facts, aud served in the sproseribed 
manner, mest 
(2) At the hearing the Court shall reqnire proof of the 
debt of the petitioning creditor, of the service of the —peti- 
tion, and of the act of bankruptcy, or, if more than one 4 
act of bankruptcy is alleged in the petition, of some one of — 
the alleged acts of bankruptcy, and if satisfied with th 
proof may make a receiving order in pursuance of the peti« 
tion. ah ho 
(3) Tf the Court is not satisfiel with the proof of the 
petitioning creditor's debt. or of the act.of bankrnptey, ar 
of the service of the petition, or ix satisfied by fhe debt 
that he is able to pay his debts or that for othe “esufticie 
eause no order ought to be made, the Vourt may dismiss th 
tition. 
(4) When the act of bankruptcy relied on is 
lianee with a bankruptey notice to pay, secure or compou 
for a judgment-debt, the Court may, if it thinks fit, 
or dismiss the petition on the ground appeal is 
ing from the decree. a hn 
(5) Where the debtor anpyars on the petition, and d 
that he is indebted to the petitioner, or that he is ind 
e Court, on such seew 
require for 





Where édinge are art, ma 
io of the delay rae, © of proceedings: 
ny other cause it thinks just, make a receiving order on | 
the some other creditor, and shall etherenpon dis- 
~ miss, on terms as it thinks just, the petition in 
proceedings have been stayed as aforesaid. t 
(7) A creditor’s petition shall not, after presentment, be 
withdrawn without the leave of the Court. 
»& 7. (1) A debtor shall not be entitled to present a bank- 
: PER 4 ruptey petition against himself unless 
© Debtor's petitiongnd he is in prison within the local limits 
s). Setar shereon . of the jurisdiction of the Court under 
order of a Civil Court for non-payment of money, or has 
a year before the ddte of the presentation of the 
ordinarily resided or had a dwelling-house or place 
business within those limits. ‘ 
2) A debtor's petition shall allege that the debtor is un- 
‘to pay his debts, and the presentation thereof shall’ be 
an act of bankruptcy without the previous filing by 
btor of any declaration of inability to pay his debts ; 
“if the debtor proves that he is entitled to: present the 
_ petition, the Court shall thereupon make a receiving order. 
(3) A debtor's petition shall not, after presentment, be 
withdrawn without the leave of the Court. 


_ 8. (1) On the making of a receiving order the official 
receiver shall be thereby constitu’ 
receiver of the property of the debtor, 
and thereafter, except as directed by 
this to whom the debtor is indebted in re- 
spect of any debt provable in bankruptcy shall have any 
remedy against the property or person of the debtor in 
\ respect of the debt, or shall commence any suit, action or 
ings unless with theleave of the Court 


other roceedi 

~ er pea as the Court may impose, 
2) But this section shall not affect the power of any 
creditor to realize or otherwise deal with his security 


in sai menner as he would have been entitled to realize 


" BMect of receiving 
order. 


id Act, no creditor 


or deal with it if this section had not been passed. 
9. (1) The Court may, if it is shown to be necessary 
, powers for the protection of the estate, at 
‘ww to nt of any time after the presentation of 
weeciver and stay of @ “bankruptcy petition and before 
: a receiving order is made, appoint the 
craig receiver to be interim receiver of the property of the 
: or of any part thereof, and direct him to take imme- 
diate possession thereof or of any part thereof. 
(2) ‘The Court may at any time after the presentation of 
bankroptey petition stay any suit, action, execution or 
process pending in any Court in British India 
inst the property or person of the debtor, and any Coart 
which proceedings are pending against a debtor may, on 
that a bankruptcy petition has been presented by or 


the debtor, either stay the proceedings or allow them 
eon such terms as it may think just. 


hen the Court makes an order staying any suit, 

if order stay- “action or proceeding or staying pro- 
ing dings. ings generally, the ‘order may be 
a td sending a copy thereof, under the seal of the 
7 del toropas post letter to the Court before which the 
proceeding is pending. 

11. (1) The official receiver of a debtor's estate may, on 
bed ma spe- the application of my creditor or cre- 
Glal manager. © ditors, and if satisfied that the nature 
moe debtor's estate or business or the interests of the cre- 

ager 


ly require the appointment of a special man- 
the estate or Pistia Other than the official receiver, 
 appoint.a manager thereof accordingly to act until a trustee 
ointed, and with such powers (including any of the 
of a receiver) as may be entrusted to him by the 
ie receiver. 

+ (2) The special manager shall give security and acconnt 

? ‘ -mayner as the Court may direct. 
The special manager shall receive such remuneration 
creditors may by resolution at an ordinary meeting 
or, in default of any such resolution, as may be 


o 


Ln 


bed, ; 
Notice of every receiving order, stating the name, ad- 


of re- dress and description of the debtor, the 
date of the order, the Court by which 


-made and the date of the , shall b- 


dominions 


the situation of the f yperty of the 
‘ought to be di 


his estate and effects ributed — 
ditors under the Bankrupt or Insolvent Li 
Her Majesty's dominions, the said Court, 
as to it may seem fit, may rescind the rece’ 
stay all Votan 2 on, or dismiss, the petition 
terms, if any, as the Court may think fit. — 
Proceedings ve on Order. 
14. (1) As soon as may be the making 
First and other meet- ing order against a debtor 
ings of creditors, meeting of his creditors (in 
referred to as the first mesting of creditors) sh 
the purpose of considering whether a proposal for 
sition or scheme of arrangement, shall ent 
whether it is expedient that the debtor’ shall be 
bankrupt, and generally as to the mode of ¢ 
the debtor's property. cy 
(2) With respect to the summoning of and p 
the first and other meetings of creditors, the ru 
schedule shall be observed. 


15. (1) Where a receiving order is made ag ba debtor, 
Debtor's statement he shall make out and pals i ’ 
of affirs. ’ official receiver a statement of 
relation to his affairs in the prescribed form, verified bya 
davit, and showingthe particulars of the debtor's 
debts and liabilities, the names, residences and oce 
of his creditors, the securities held by them respecti 
dates when thesecurities were respectively given, a 
further.or other information as may be prescribed or 
official receiver may require. , Fe 
(2) The statement shall be so submitted 
lowing times, namely :— 5s ae 
(i) if the order is made on the petition of the 
within three days from the date of the order; 
(ii) if the order is made on the petition of a oreditor, with- 
in seven days from the date of the order, Sx 
Bet the Court may, in either case, for special reasons, extend — 
the time. Bn 
(3) Tf the debtor fails without reasonable exouse 
ply with the requirements of this section, the Court 
the ngage of the official receiver, or of any — 
adjudge him bankrupt. BK 
(4) Any person stating himself in writing to be a creditor — 
of the bankrupt may, personally or by agent, inspeet 
statement at all reasonable times, and take any copy 
or extract therefrom ; but any person untruthfully so 
himself to be a creditor shall be punished, on the ¢ 
of the trustee or official receiver, with imprisonment 
may extend to three months, or with fine, or with bot! 


Public Examination of Debtor. 
16. (1) Where the Court makes a receiving | 
Public examination of Shall hold a public ‘sitting, on 
debtor, to be appointed by the Goutt £ 
examination of thedebtor, and the debtorshall attend 
and shall be examined as to his conduct, dealings and 
(2) The examination shall be held as soon as et 
may be after the expiration of the time for the su 
of the debtor's statement of affairs. math 
(3) The Court may adjourn the exami 
to time. ; 
(4) Any creditor who Kas tendered a proof, 
tative authorised in writing, may question t 
concerning his affairs and the causes of his fail 
(5) The official receiver, and a trustee if he is 
before the conclusion of the examination, may 
tne the © h ch 
6) The Court may put sueh questions to. 
it may think poten ftp : ¥ 
* (7) The debtor shall be examined upon oa 
be his duty to dnawer all such questiousas 
put or allow to be put to him. %; 
(8) Such notes of the examination’ 
proper shall be taken down in writing, 
over to and signed by the debtor, 
used in evidence against hints they 
the rer ee of any ‘ereditor 
(9) When the Court is of | 
the debtor have been snfficientl 
onler, declare that his examination 


onder shall not be made un 
ms “Sais 


a 













eee heii ~Sec 
wou ea 
had been adjudged ketupt. eaeesit 
18. Notwithstanding the acceptance and shpro 
composition or scheme, such m 
Me ¢ of wonpoettlon * tion ‘oF ucheme shill not be bind 
hee _. &ny creditor so far as regards a 
liability from which, under the provisions of this Act, 
debtor would not be discharged by~ean order ‘of disc 


in bankraptey, unless the creditor assents to the composi 
or scheme, * 











































the composition or scheme by ag Fae addressed 

receiver in the prescribed, form, and attested 
x witness, so as to be received by the official receiver 

& ; r than the day preceding the said subsequent meet- 

jing, and any such creitor shall be taken as being present 

a 6 at the meeting. 

(3) The subsequent meeting shall be summoned by the Adjudigation of bank- 

official receiver by not less than seven days’ notice, and shall |. raptey. 


the a btor u 
‘not be held until after'the public examination of the debtor tion may be made onli withont ene ig ‘ 


(2) Where's receiving order is maie against a debtor 
then, if the creditors at the’ first meeting or an: 
ment thereof by ordinary resolution resolve that the 
be adjudged bankrupt, or pass no resolution, or if J 
ditors do not meet, or if a composition or scheme 















Adjudication of Bankruptey, 
19. (1) At the time of making a receivi 
any time thereafter, ‘ 
plication of tha de 






order oF | 
‘ourt may, 





















» jweoneluded. The notice shall state generally the terms of 
: proposal, and shall be acc.mpanied by a report of the 
~ e@official receiver thereon, : 
(4) The debtor or the official receiver may, after the 
tion or scheme is soe te Re yg creditors, apply “ 
to the Court to approve it, and notice of the time appoint accepted or upproved in pursuance of this Act within four- 
ia ig ecm shall be given to each creditor re days after the eukstndioa of the cconineea of 
a8 ‘ 
7) Tho Court shall, before jeep & composition or Sous shaPaicigeeicnene eee a allow the 
scheme, hear a report of the official receiver as to the terms (3) ; 
of the composition “or scheme and as to the conduct of the tend at the time and place appointed for the first 
eg ne ved gam which may be made by or on or one adjournment thereof, or if sufficient. creditors do not ' 
0 e . » ii i 
(0) Vk the Court is of opinion that the torms gf the | Srna tien.to Pass a special pigrege hilt ws the official 
composition or scheme are not reasonable, or are not or that the debtor does not intend to pro ep ; 
cwleulated to benefit the general body of creditors, or in any or scheme, the Court may, either ene shan 
case in which the Court is required’ under this Act where creditor or of the olficial receiver forthwi 
the debtor is adjudged bankrupt to refuse his discharge, debtor bankrupt. : 
the@ourt shall, or if any such facts are proved as would (4) When a debtor is adjudged bankrupt ‘his’ pb ; 
unider this Act justify the Court in refusing, qualifying or | g)a1i become divisible among his creditors and shall west zo 
suspending thedebtor’s discharge, the Court may, in its atusten: 
discretion, refuse to approve the composition or scheme. (5) Notice of every order adjudging a debtor ban 
(7) If the Court approves the composition or scheme, stating the name, address nnd desoription of the bankre 
the approval may be testified by the seal of the Court the date of the adjudication and the Court by which’ 
being attached to the instrument containing the terms of adjudication is made, shall be published in the 
+o apes a or by the terms being embodied manner, and the date of the order shall, for the purposes 
FP , : ssetineers ponte 
(8) A composition or scheme accepted and  seeken in Chis Act, 'be the detuiat t e adjudication, 
pursuance of this section shall be bin ing on all the creditors 20. (1) The official receiver shall be the trustee 
80 faras relates to any debts due to them from the debtor property of the bankrupt unless 
and provable in bankruptcy. ‘ ten PPointment of trae Uther person is appointed! trustee 
) A corsificate of the official receiver that composition = the provisions next hereinafter 
orscheme has been duly accepted and approved shall, in the | tained. 


absence of fraud, be conclusive as to its validity. (2) Where a debtor is estelget bankrupt, or the or 
»,, (10) The provisions of a composition or scheme under | tors. have resolved that he be adjudged bax cr 
this section may be enforced by the Court in British India | and the Court having regard to the value 
‘on application by any person interested, and an order of. the property or for any other reason declares that the 
, Court made onthe application may be executed as if it | ment of a person other than the, official receiver as t 
were'a decree. | is desirable, the creditors may, by ordinary resolution, # 
(11) If default is made in payment of any instalment | point some fit person, whether a creditor or not, to fill 
m parsuance of the composition or scheme, or if it ap- | office of trustee of the property of the bankrupt; or’ 
Pears to the Court, on satisfactory evidence, that the com- | may resolye to leave his appointment to the commi 
or scheme cannot in conseqience of legal difficul- ee hereinafter mentioned. 
orfor any sufficient cause, procved without injustice or ) The person so appointed shall give pnd in 
andue delay to the creditors or to the debtor, or that the | ner prescribed to the satisfaction of the Court, and the 
Spproval of the Court was obtained by frand, the Court | if satisfied with the security, shall certify that his 
ee it thinks fit, on application by any creditor, ad- | ment has been duly made, unless it disapproves of 
: thé debtor bankrapt, and annul the composition or pointment on the ground thatit bas not made 
“scheme,but, without prejutice to the validity of any sale, | faith bya mayceits +0 value of the creditors voting, or th 
be for payment duly made, or thing Be done under | tho person appointed is not fit to act as trustee, or th 
ce of the composition or scheme. rea | hi 


“pi his connection with or relation to the bankrupt or his 
{Aistged bankrupt under this sub-section, any debt | or any particular creditor makes it difficult for him 
n ot 


» Which has contracted before | ‘with impartinlity in the interests of the creditors ge 
jadioatinne shall aera the bank--) (4) The ap) fotmtent ofa trustee shall take effec 
ai the date of tho certificate. Beat 
(5) Ifa declaration is made by the Court under sub 
section (2) anda trustee is not appointed the ere 
within four weeks from the date of the ‘ i 
the declaration precedes the adjudication, 
of the adjudication, or, pling guauin ‘of neg 
composition or scheme ing a @ 
of those four weeks, tlien within seven days from 
of those negotiations by the refusal Lo 
or of the Court to ve, sere Sonpeitin 

































































When a receiving order is made and no creditors — 





























































S everurter of @ composition or scheme, 
inted administer the dabtor's property or 
ness, Part V of this Act shall apply to’ the 

“apeohen ay , and as if the 





z. 











t 
of the cred 
; Or. Be 


shall, if a declaration has been made by the Court under 
sub-section (2), forthwith summon a meeting of creditors 


5 


for the purpose of appointing a trustee. io snee 
In any case ip which o declaration is made under 
section 20, sttb-section (2), and with 
Ae the jssion of the Court inany 
ase, the cfeditors qualified to vote may at their first 
subsequent meeting. by resolution, appoint from 
x the creditors qualiljed ‘to vote, or the holders of 
ral proxies or general powers-of attorney from such 
rs, a committee, of inspection for the purpose of 
ori i inistration of the bankrupt’s pro- 
perty bythe trustee. The committee of inspection 8 1 
‘consist of not more than five nor less than three persons. 
‘ 9) The committee of inspection shall meetat such timesas 
eS from time to timeappoint, and, failing such appoint- 
ment, at least once a month ; and the trastee or any mem- 
ber of the committee may also call a meeting of the com- 
‘mittee as and when he thinks necessary. 
(3) ‘The committee may act by a majority of their mem- 
t at a meeting, but shall not act unless a majori- 
of the committee are present at the meeting. 
(4) Any member of the committee may resign his office 
by notice in writing signed by him, and delivered to the 


trustee. 

(5)-Jf a member of the committee ‘becomes bankrupt, 
or com or arranges with his creditors, or is absent 
~ from five consecutive meetings of the committee, his office 

 ghall thereupon become vacant. 
spf }) Any member of the committee may ‘be removed 
n ordinary resolution at any meeting of creditors, 
which seven days’ notice has been given, stating the 

of the meeting. 

Ona vacancy centring in the office of amember of 

mittee, the trustee shall forthwith summon a 

‘of creditors for the purpose of filling the vacancy, 

meeting may, by resolution, appoint. another cre- 
or other person eligible as above to fill the vacancy. 

The continuing members of the committee, provided 

not less than two such continuing members, may 

thstanding any vacancy in their body ; and where 
mber of members of the committee of inspection is for 

being less than five, the creditors may increase 
amber so that it do not exceed five. 

If there is no committee of inspection, any act or 
4hing’or ‘any dircetion or permission b this Act authorized 
“or required to be done or given by the committee may be 
done or given by the Court on the application of the 


(1) Where a debtor is adjudged bankrupt the credi- 

ae com. tore MRT, if they think fit, at any 

fo accert creer time after the adjudication, by special 

adjudica- resolution, resolve to entertain # propo- 

Sah TT sal for a composition in satistaction 

off the debts due to them under the bnkruptey, or for a 

‘of arrangement of the bankrupt’s affairs ; and 

eupon the same proceedings shall be taken and the 

: _patne consequences slial ensneas in the case of ® composi- 
‘tiorfor scheme accepted before adjudication. 

(2) Vthe Court approves the’ composition or scheme, it 
‘may make an order annulling the bankruptcy and vesting 
‘the of the bankrupt in him or in such other person 

: Court may appoint, on sach terms, and subject to 
j conditions, if any, as the Court may declare. 

ay If default is made in payment of any instalment 

nee of the composition or scheme, oF if it 

‘to the Court that the composition or scheme cannot 

ed without injustice or undue delay, or that the 

oval of the Court was obtained by fraud, the Court 

, if thinks fit, on application by any person interested, 

e the debtor bankrupt, and annul the composition or 

e, but eine’ 74 bry the validity ,of any sale, 

ion or payment duly made or thing duly done, under 

nee of the composition or scheme. ere a 

‘is adjudged bankrupt under this sub-section, all 

in other respects, which have been. contract 


prova 


fe Fg of such adjudication shall be provable in | 


rn y, debtor against peas sor order 


respect: of his propert Y 
meetings of his erediters, wait | 
receiver, special man te u 
of-attorney, yeas pty deeds aud ins 
generally do all such acts and things, in relat 
perty and. the distribution of the p : 
creditors.as may be reasonably rec ir 
receiver, specal manag or trustee, or 
by general rules, or be irected by the Court 
order or orders made in referenc» to nn 
made on the occasion of any specia’ 
official receiver, special manager, trustee or any 
rson interested, 4 
(3) He shall, if adjudged bankrupt, aid, to 
his power, in the realization of his pr perty 1 
tribution of the proceeds among his creilitors, 
(4) lf a debtor wilfully fails to perform the du 
posed on him by this section, or to deliver up 
of any part of his property. which is divisible 
creditors under this Act, and which is for the 
his possession or under his control, to the off 
or to the trustee, or to any person & i wy 
to take possession of it, he shall, “in addition 
punishment to which he may be subject, be guilty 
tempt of Court, and may be punished accordingly 


24, (1) The Court may, by warrant addressed 


Arrest of debtor under police-offiver or prescribed. 
certain circumstances. the Court, cause a debtor to be 
in british India, and any books, papers, moves and 
in his sion there to be seized, and him and them 
safely kept as prescribed until such time as the Cor 
order under the following circumstances -— 


(a) if, after a bankruptey notice has been issued un 
this ae or after presentation of a. ny pte 
tition by or against him, it ‘a xs to the Cou 
That there is probable reason for lioraal that bh as 
about to nbscond with a view of avoiding 
of the debt in respect of which the b 
notice was issued, or of avoiding service of a I 
ruptey petition, or of avoiding appearance 
snch petition, or of avoiding examination in, 
of his affairs, or of otherwise avoiding, de 
embarassing proveedings in» bankruptey 


him; ears 
(2) if, after presentation of a bankruptey age 
against him, it a to the Court i 
probable cause ox believing that he is ab 
remove his property with a view of y 
delaying possession being taken of it b 
receiver or trustee, or that there is prok bl 
for nome that he io concealed or is abo 
conceal or destroy any of his ora 
documents or ities whi Pet be oft He 
his creditors in the course of his bankruptey 5, ay 
(c) if, after service of a bankruptey | i yf 
after a receiving order is made agair 
removes any property in his 
value of fifty rupees without the leave 
@ Reet foadions a he fails 
if, without cause shown, he Ta 
examination ordered by the Courts 
Provided that no arrest upon a ban 
be-valid and protected unless the debtor 
time of his arrest shall be served with 
ark A xs 
2) No payment or com ition made © 
after Beh ahi under this. section. shall t 
the provisions of the Act relating to fra 
25. Where a receiving order is mat 
the Court, on 
official receiver or 
time to time, or 
not exceeding three months, as thi 
letters nddressed to the debtor at any 
tioned in the order for re-diree be 
or delivered by the 
official receiver, or the truktes 
directs, and the same shall 


Redirection of debt- 
or’s letters. 


over Person and Property of Debtor. 3 mw 








hal 













sent fourt 
the day so appointed to each creditor who | 
and the Court may hear the official reosiverand the ty 














: | and may also hehe any creditor. At the hearingsthe 
the C may put such questions to the debtor and recei if 
3 to be ap- ee as it as think fit. ser a “a : 


(6) The Court may, in. making an order of dise 


y examine on cath, either by word of | pass a decree against the debtor in favour of the 



















int ries, any person so bronght | receiver or trustee for any balance of the debts va 
x the + his hands or em § under the bankruptey which is not satisfied at thé date 
on examination before the Court admits | his discharge; but. in such case the decrae shall not 


oi ar de pted to the debtor, the Court may, on the | executed without leave of the Court, which leave may 
application ree official reoiver or trustee, order him to | given on proof that the bankrupt has since’ his tines 
‘ pe the receiver or trustee, at such time and in such roy property or income availble for payment of | 
or 

















as tothe Court seems expedient, the amount ad- ¥ A yan 
mitted, thersof, either im full discharge of the | (7) Adischarged bankrnpt shall, notwithstanding his 
| whole amount in question or not, as the Court thinks fit, | discharge, give such assistance as the trustee may require 
| with or.without costs of the examination. ‘ in the realization and distribution af such of his pro 
(5) If any person on examination before the Court admits | is vested in the trustee, and if he fails to do so he, shall be 
he has im his possession any property belonging to the | guilty of a contempt of Court; and the Court may also, if 
eet .the Court may, on the ‘application of the official | it thinks fit, revoke his discharge, but without prejudice to 
receiver or trustee, order him to deliver to the official | the validity of any sale, Uisposition or ment. duly m > 
reesiver or trustee such property, or any part thereof, at | or thing duly done subsequent to the aiioee but before 
|. guch time, and in serch manner, and on such terms as to the | its revocation. f 
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Court may seem just. Fraudulent settle 28. In either of the following cases Bs [Ae 
The Court ‘dear if it think fit, issue a commission for | ments. that is to say :— aI 
the examination beyond the limits of British India of any (1) in the case of a settlement made before and in. i 
who if in British India would be liable to be brought | sideration of marriage where the settlor*is not at the | ’ 
M Situs it for examination under this section’ — ° of making the settlement able to pay all his debts with 
2 the aid of the property comprised in the settlement ; or 
Discharge of Bankrupt. id (2) in the case of any covenant or contrast made in_ 


1 (1) A bankrupt may, at any time after being adjud sideration of marriage for the future settlement on or 
re we of ea ines f apply ‘to the Court bap os the sattlor’s wife or children of any money or 
kx pacharae oder of discharge, and the Court | wherein he had not at the date of his marriage any estate 
shall appoint. a day for hearing the application, but the | or interest (not being money or property of or in right of . 
application shall not be heard until the public examin- his wife) ; : . age 
ation of the bankrupt is concluded. The application shall if the settlor is adjudged bankrupt or compounds: 
be heard in open Court. arranges with his creditors, and it appears to the Court — 
(2 On the hearing of the application the Court shal] | that such settlement, covenant or contract was made in 
take into consideration a report of the official receiver as to | order to defeat or delay creditors, or was unjustifiable 
the bankrupt’s conduct and affairs, and may either grant or having regard to the state of the settlor’s affairs at the time — 
refuse an absolute order of discharge, or suspend the | when it was made, the Court may refuse or s vd an 
_ operation of the order for a specified time, or grant an order | order of discharge or grant an order subject to condi 
dt tiachatge subject*to any conditions with respect to any | or refuse to approve. composition or arrangement, as. tl 
| earnings or income which may afterwards become due to | case may be, in like manner as in cases where ) 
| the bankrupt, or with respect to his after-aequired property: | has been guilty of fraud. aia 
Mar Provided that the Court shall refuse the discharge in all 29. (1) An order of discharge shall not release the banks 
‘eases where the bankrupt has committed any offence under: | — pirsot of order of die rupt from any debt on a. ce ; 
this Act, or under. section 421, 422, 423 or 424 of the Indian | charge. nor from any debt with whi 
is Penal Code or any amendment thereof, and shall, on proof | bankrapt may be chargeable at the suit of the Crown 
ofany of the facts hereinafter mentioned, either refuse | any person for any offence against an enactment: relatin 
the order, or suspend the operation of the order for a speci- any branch of the public revenne, or at the suit of the 
fed time, or grant.an order of discharge, subject to such | sheriff or other public officer on a bail bond entered into £ 
conditions as aforesaid, the appearance of any person prosecuted for any 
8) The facts hereinbefore referred to are— offence ; and he shall not S discharged from such exer 
#) that the bankrupt has omitted to keep such books | dabts nnless the Government certifies in writing its consent 




























of account as are usual and proper in the business | to his being discharged therefrom. 
carried on by him and as sufficiently disclose his (2) An order of discharge shall not release the ba 
busin ess transactions and financial position within | from any debt or liability incurred by means of any frat 
: the three. years immediately ng his bank- | oy fraudulent breach of trnst to which he was fo yrs 
ruptey ; ’ from any debt or liability whereof he has obtai 
| @) that the bankrupt has continued to trade after | guce by any fraad to which he was a party, 2 
Kegs oaks ip Bowe to be insolvent ; (3) An order of discharge shall release the bankrupt 
pe) that the bankrupt has eontracted any debt provable | 91) other debts provable in bankruptey, “Va 
_ *. . inthe bankvuptey without. having at the time ot (4) An order of discharge shall be conclusive evide 
om contracting it any reasonable or obable ground the bantruptey, and of the valwlity of the pro 
G ‘of expectation (proof whereof shall lie on him) of | therein; and in any proceedings that may be insti 
















Fe, able to it; against a bankrupt who has obtained an order of disch 
ww that the eileen ike brought on- his beso th “wg respect of ony dts from which he is releas-d bysthe 
ea and ete speculations or unjustifiab le ondeg tie: Saneravt ewuioect that the sae of 
‘avaganve In liv ah Bag: P ise and ma ve : 

the upt hae put any of bis creditors’ to | {he special mattor in evidence. ako 
Y expense by a frivolous or vesatious (5) An order of disesarge shall not release any 
any action or suit properly brought | who at the date of the receiving order was a partner or 
re the: oan trustee with the bankrupt or was jointly bound 

of the. receivin, 














three months pre- | madeany joint contract with bim, or an, 
order, when un- enertipnd ia the nature of a surety for hic. 
PART II. 

_ ANNULMENT OF 
Where in. the 


at 
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“the Conrt that the distribution ought to % : 
part of Her’ Majesty’s dominions, ‘the Court muy, 
lication of any person interested,. by order, ant 
judieation. am 
co. _ (2) Where an adjudication is annulled under this section, 
all sales and dispositions of property and payments duly 
“mde, and all acts theretofore done, by the olficial receiver, 
trustee or other person acting under their authority, or by 
the Court, shall Gs valid, but the property of the debtor who 
~ was adjudged bankrupt shall vest in such petson as the 
Court may appoint, or in default of any such appointment 
ré to thie debtor for all his estate or interest therein on 
terms and amy dap! conditions, if any, as the 
may declare by order. 

~ (3) Notice of the order annulling an adjudication shall 

be forthwith published in the prescribed manner. 

(4) For the purposes of this section any debt disputed 
by wdebtor shall be considered as paid in fuil if the debtor 
‘enters into a bond, in such sum and with such sureties 

‘as the Court approves, to pay the amount to be recovered 
in any proceeding for the regent of or concerning the 
debt, ‘with costs; and any debt due to a creditor who can- 
‘not be found or cannot be identified shall be considered 
as paid in fall if paid into Court. 

PART IIL. 
ADMINISTRATION OF PROPERTY. 


Proof of Debts. 


Vic, 81. (2) Demands in the nature of unliquidated damages 


vi provable in bankruptcy. 
» shall not be provable in bankrupte 


Description of debts arising otherwise than by reason ofa 
coxtract, promise or breach of trust 
@ A person having notice of. any act of bankruptcy 
milable against the debtor shall not, prove under the 
r for auy debt or liability contracted by the debtor 
quently to the date of his so having notice. 


Save as aforesaid, all debts and liabilities, present 


re, certain or contingent, to which the debtor is 
‘at the date of the receiving order, or to which he 
become subject before his discharge by reason of any 
ion incurred before the date of the receiving order, 

be deemed to be debts provable in bankruptcy. 
An estimate shall be made by the trustee of the 
of any debt or liability provable as aforesaid which 
by ‘reason of its being subject to any contingency of con- 
tingencies, or for any other reason, dovs not bear a certain 


"Any person aggrieved by any estimate made by the 
as aforesaid may appeal to the Court. 
) If, in the opinion of the Court, the value of the 


or liability is incapable of being fairly estimated, 
‘the Court may make an order to that effect, and thereupon 


the debt or liability shall, for the purposes of this Act, 


med to be a debt not provable in bankraptey. 
If, in the opinion of the Court, the value of the debt 
or ligbility is capable of being fairly estimated, the Court 
t the value te be asressed before the Court itself, 
and may give all necessary directions for this purpose, and 
‘ amount of the valué when assessed shall be deemed 
“to be a debt provable in bankruptey. 

_. (8) * Liability” shall for the purposts of this Act in- 
‘clude any compensation for work or labour done, any 
obligation or possibility of an obligation to pay money 
~ or money's worth on the breach of any express or implied 
conyenant, contract, agreement or undertaking, whether 
_ the breach does or dees not occur, or is or is not likely to 
‘a sor capable of occurring before the discharge of the 
, anil generally it shall include any express or implied 
ement, agreetnent or ‘undertaking to pay, or capable 
ting in the payment of, money, or money's worth, 
the payment is as respects amount fixed or unli- 
; as respects time, present or future, certain or 
t on any one contingency or on two or more con- 
tingencies ; as to mode of valuation, capable of being 

“ascertained by fixed rules or as matter of opinion. — , 


82. Where there have been mutual credits, mutual debts 
Mutusl credit ana or other mutual dealings between a 
set-off. debtor against whom a reeeiving order 
ll be made under this Act, and any other persou prov- 
claiming to prove a debt under such receiving. 
account shall be taken of what is due from the’ 
t6 “the other in respect of such mutual dealin gs, 


the one es 


shall be set off against 
the balan 


336 
Prat aaah de ry 
proofs, and the other matters 1 
schedule, the rules in that schedule sh 
84. (1) In the distribution of the pry 
there shall be. 
ncn ate: other debts— > 
(a) all revenue, taxes, cesses and rates, ' 
to Her Majesty, to any local au 
wise, due from the bankrupt a! 
receiving order, and having bes 
able within twelve months mn 
oat time ; ‘ a: : 
) all wages or salary of any clerk or servay 
of services entered nf the bankra 
months before the date of the ree 
exceeding five hundred rupoes ; a 
(c) all wages of any labourer or workinan, 
five hundred rupees, whether pa 
iece-work, in respect of services 
ankrupt during four imonths be 
the receiving order. > ie 
(2) The foregoing debts shall rank equally between ti 
selves, and shall be paid in fall, unless the eo 
bankrupt is insufficient to meot them, in” “case 
shall abate in equal proportions between themselves, 
(3) In the case of partners the joint estate sh 
plicable in the first instance in payment of their 
and the separate estate of each partner slall be 
ble in ‘the first instance in payment of bse ae bt 
If there is a surplus of tho separate estates, it shall ealt 
withas part of the jointestate. If thereis'a surplus of the 
joint ostate, it shall be dealt with as part of the tive. 
separate estates in proportion to the right and_ 
each partner in the joint estate. mye 
(4) Subject to the provisions of this Act, all debts p 
in the bankruptey shall be paid pari passa. 
(5) Tf there is any surplus after payment of the f 
going debts, it shall be applied in payment interest 
the date of the receiving order at the rate of four p 
tum per annum on all debts proved in the bankruptey 


85. (1) Where at the time of tht presentation of 
Preferential claim in bankruptey petition any. 
case of apprenticeship. apprenticed cr is an i 
to the bankrupt, the adjudication of bankruptey 8 
- either bankrupt or apprentice or clerk gives 
writing to the trustee to that effect, be a complete di 
of the contract ‘of apprenticeship or mrticles 
ment; and if any money has been paid by or on 
the apprentice or clerk to the bankrupt as a fee, 
may, on the application of the apprentice or clerk 
some person on this behalf, pay such sum as 
tee, subject toan appeal to the Court, thinks rea 
out of the bankrupt’s property, to or for the use) 
apprentice or clerk, regard being had to the amo 
him or on his behalf, and to the time during whieh he 
with the bankrapt under the contract or les. 
the commencement of the bankruptcy, and 
circumstances of the case. : 
(2) Where it es expedient to a 
the application of any apprentice or a 
bankrupt, or any person _— on 
tice or articled clerk, instead of acting 
provisions of this section, transfer the ¢ 
ticeship or articl s of agreement to some 0 
36. (1) The landlord or other person 
Power to landlord to is due from 
distrain for rent. time, either bef 
mencement of the bankruptey, exercise | 
traint (if any) upon the property of the 
rent due to him from the " 
that if such distress for rent be levied 
ment of the bankruptey it b 
year's werlt accrued das prior to 
adjudication, but the landlord 
rent may be due frem the ba 
bsnkruptey for the surplus ¢ 
not huve been available. : 
(y For the 08 
adjudication” shall b 
administration of the 





at of the acts of bakrupiey proved 
al by the Varkeent wives threo 
d - a date of the presentation of the 

; but_no bankruptey petition, reevivin: 
ication shall be rendered invalid by reason 0} 
bankruptey anterior to the debt of the petition- 


38. Ti ‘propert: of the bankrupt divisible amongst his 

nslbkis ; W deeditiirs cae this Act referred to as 
the property of the bankrupt, shall 
not comprise the. following particu- 


, Pin aiieatte held by the bankrupt on trust for any other 
son 5 


"-Meseription of bank- 
Bek a 


y the tools (if any) of his trade and the necessary wear- 
.  ing-wpparel ond bedding of himself, his wife and 

children, to a value, inclusive of tools and apparel 

aid bedding, not exceeding two hundred rupees in 
; the whole : * 

. * But it shall comprise the following particulars :— 

(i) all such property as may belong to or be vested in the 

Mg me bankrupt at the commencement of the bankruptcy 
or may be acquired by or devolve on him before his 
discha: . - 


Nad 


(ii) the yess to exercise and to take: proceedings for 
exercising all such powers in or over or in respect: 
of property as might have been exercised by the 
bankrupt for his own benefit at the commencement 
of his bankruptey or before his discharge, except 
the right of nomination toa vacant ecclesiastical 
benefice ; and - 

vic, lili) all moveable property being, at the commencement 
Se of the bankruptcy, in the possession, order or dis- 
ition of the bankrupt, in his trade or business, 
y the consent and permission of the true owner, 
under such circumstances that he is the reputed 
owner thereof: Provided that things in action, 
other than debts due or growing due to the bank- 
rupt in the course of his trade or business, shall 
not be deemed moveable property within the mean- 
ing of this section, 
Effect of Bankruptcy on antecedent Transactions. 
XI 89. (1) Where execution of a oar vm issued against 
; the property of a debtor, no person 
seniseerates shall be eatiided to the benefit ‘cf the 
icaugs execution against the trustee in bank- 
Tuptey of the debtor, except in respect of assets realized in 
_ the course of the execution by sale or otherwise before the 
date of the receiving order, and before notice of the pre- 
sentation of any fickrasler petition by or against the 
debtor, or of the commission of any available act of bank- 
tmptoy by the debtor, has been given to the Court executing 
the decree, 
(2) Nothing in this section shall affect the rights of a 
mortgagee or encumbrancer of property against which a 
decree is executed. 


ice, 40. (1) Where execution of gered ieeoed agin 

: ties of an rty of a debtor which is sale- 

siti oer A a anti ii and before the sale 

™ taken in execue thereof notice is given to the Court 

executing the decree that a receiving 

1 against the debtor, the Court shall, on 

direct the pro to be delivered to the official 

Rotion sha. yea yore but the (i pall nt 

on sh a on the property so delivered,’ ani 
Sew es or panes may sell the 


iD. An execution levied against the of a debtor 
Hot invalid by reason only of its being an act of bank- 
Anda person who purchases bade, wh in good 
etiyiet © in execution shall in all cases acquire a 
* to them against the trustee in bankruptey. 
nent of prop 
made 


n not being a séttle- 
and in consideration 


or made in favour of a 


O helsi s 


riy or an 
thereof for the purpose of satisfying the 


_4e ) +, 
that the settlor was at the time of n 

settlement stele gd all his debts without the aid 
proper y com in the settlement, and that the int 
of the settlor ir@such property had passed to the, ti 
such settlement on the execution thereof. ~ apallad 

(2) Any covenant or contract made in consideration: 
Marriage for the future settlement on or for the sett 
wife or children of any money or property wherein he 
not at the date of his marriage any exfate or interest, whe 
ther Vested or contingent, in possession or inder, an 
not being money or property or of in right of his wife, shall, 
on his becoming bankrupt befere the property or money 
has been actually transferred or paid pursuant to the’ con- 
tract or covenant, be void against the trustee in the bank- 
ruptcy. © h , 

(3) “Settlement” shall for the purposes of thie section 
include any conveyance or transfer of property. ; 


42. (1) Every conveyance or transfer of property or 
Avoldance of preter. Clat¥e thereon made, every payment 
ences in certain cases, ™ade, every obligation inourred 
every judicial proceeding taken or suf- 
fered by any person unable to pay his debts as they become 
due from his own money in favour of any creditor, or an 
person in trust for any creditor, with a view of giving 
creditor a preference over the other creditors, shall, if the’ 
person making, taking, paying or suffering the sa 
adjudged bankrupt on a akeanlar petition present 
in three months after the date of making, taking g 
or suffering the same, be deemed fraudulent and void as 
against the trustee in the bankruptey. i" i 
(2) This section shall not affect the rights of any person 
making title in good faith and for valaable ideration 
through or under a creditor of the bankrupt. 


43. Subject to the foregoing provisions of this Act with [46 && 
Protection of bond ‘espect to the effect of ban 
fide transactions with- an execution or attachment, and 
out notice. respect to the avoidance of certain set- 
tlements and preferences, ngthing in this Act shall invalie 
date in this case of a bankruptey— i 
(a) any payment of the bankrupt to any of his creditors 5 ee 
(b) any payment or delivery to the bankrupt ; yt 
(c) any conveyance or assignment by the bankrupt for — 
valuable consideration ; rast 
(d) any contract, dealing or transaction by or with the 
bankrupt for valuable consideration: _ 5 
Provided that both the following conditions are complied 
hi namely :— re : 
1).the payment, delivery, conveyance, assignment, con- 
; tract, dealing or Vansantina, as te eae he 
_ place before the date of the receivi 


an : 

(2) the person (other than the debtor) to, by: or 
whom the payment, delivery, conveyance, a 
ment, contract, dealing or transaction was mi 
executed ip rises into, has not at the time of the ~~ 

yment, delivery, conveyance, assignment, con-— 

acy dealing or ication notice of any avail- — as 
able act of bankruptey committed by the bankrupt 

before that time. : 4 ee 


Realization of Property. . 
(1) The trustee shall, as soon as may be, 
session of the deeds, books | 
ocuments of the bankrupt, and all ; 
capable 


other parts of his property 
manual delivery. ’ 


(2) The trastee shall, in relation to and for th 
of acquiring or retaining possession of the pro 
bankrupt, be in the same position as if he were a re 
the rty appointed under section 503 of the © 
Civil Procedure, and shall have such of the powers ¢ 
able ou a receiver under that section as may 
general rules, and the Conrt may on his applicati 
such acquisition or retention accordingly. oe 

(3) Where any part of the property of the bankrupt 
sists of stock, shares in ships, shares or any other ‘prop 4. 26, 
transferable in the books of any. company, office ‘or person, 
the trustee may exercise the right to transfer the prope : 
to the same extent as the bankrupt might have exercised 
if he had not become bankrupt. 

(4) Where any part of 


44. 


Possession of 


proper- 
ty by trustee. : 


ae 

‘sists of things in action, things: 
have been duly assigned 

S ; (6) Any ( : 


to the trustee, > 
or other officer, or any bat 





cer 4: (Part IT. Adm: 

45. Any person acting under warrant of the 

seize any part of «the property 

bankrupt in the custody or possession 
Pm ‘i of the bankrupt, or of *any other per- 
"gon in British India, and with a view to such seizure may 
break | any house, building orroom of the bankrupt 
Ties tha herkecupt is suppored to be, or any building or 
receptarle of the bankrupt where any of bis property is 
supposed to be; and where the Court is satisfied that there 
is to believe that property of the bankrupt i8-con- 
in a houge or place in British India not belonging to 
a, the Court may, if it thiuks fit, grant a search-warrant 
Police-officer or officer of the Court, who may execute 


_ it according to its tenor. 
46. (1) Where a bankrupt is an officer of the army or 
“appropriation of por- NAVY OF of Her ager i Indian ma- 
tion of pay or salary to rine service, or an officer or clerk or 
creditors. otherwise employed or engaged in the 
- giyil service of the Crown, the trustee shall recive for dis- 
tribution amongst the creditors so auch of the bankrupt’s 
pay or salary as the Court, on the application of the trustee, 
with the consent of the chief officer of the department 
under which the pay or salary is enjoyed, may direct. 
Before making any order under this sub-section the Court 
shall communicate with the chief officer of the department 
as to the amount, time and manner of the payment to the 
trustee, and shall obtain the written consent of the chief 
officer to the terms of such payment. 
(2) Where a bankrupt is in the receipt of a salary or 
jncome other than as aforesaid, or is entitled to any half 
;, or pension, or to any compensation granted by the 
ernment, the Court, on the application of the trustee, 
shall, from time to time, make such order as it thinks just 
for the payment of the salary, income, half pay, pension or 
‘ sation, or of any part thereof, to the trustee to be 
‘applied by him in such manner as the Court may direct. 
Nothing in this secfion shall take away or abridge 
‘of the chief officer of any public department to 
a bankrupt, or to declare the pension, half pay or 
nsation of any bankrupt to be forfeited. ; 


47, (1) Until a trustee is appointed the official receiver 
i 3 shall be the trustee for the purposes of 
J. 


c. 
ye oy 
ty 
ef the bankrupt shall vest in the trustee. 


On the appointment of a trustee the property shall 
CPeith pass qo and vest in the trustee appointed. 


this Act, and, immediately on a debtor 
being adjudged bankrupt, the property 


including under that term the o' cial receiver when 

the office of trustee, and shall vest in the trustee for 

a time being during his continuance in office, without any 
- Ponveyance, assignment or transfer whatever. 


@ 48. (1) Whore any part of the property of the bankrupt 
Disclaimer of onerous consists of any tenancy burdened with 
property, onerous covenants, of shares or’ stock 
* 4m companies, of unprofitable contracts, or of any other 
reser that is unsaleable, or not readily saleable, by 

~ Feakon of its binding the possessor thereof to the perform. 
‘ance of any onerous act, or to the payment of any sum of 

~ money, the trustee, notwithstanding thut he has endeavoured 
to sell or has taken possession of the property, or exercised 
“any act of ownership in relation thereto. but subject to the 
¥ ions of this section, may, by writing signed by him, 
ithin three months after the adjudication of 


He ts The property of the bankrupt shall from trustee to 


, or, where a person other than the official . 


er is inted trustee, after the first appointment of 
‘declaim the property : 
that where any such property shall not have 
‘to the knowledge of the trustee within one month 
the adjudication or appointment (us the case may 
be), he may disclaim such property at any time within two 
- “months after he first became aware thereof. 

(2) The disclaimer shall operate to determine, as from 
‘the date of disclaimer, the rights, interests and liabilities of 
the bankrupt and his propery in or in respect of the pro- 
perty disclaimed, an sha!] also discharge the trustee from 

| personal liability in respeet of the property disclaimed as 
rom the date when the property vested in him, but. shall 
except.so far as is necessary for the purpose of releasing 


nkrapt and his propetiy and the trustee from liability, 


ts or liabilities of any other 
aS hall not, be entitled to 
ave of the Court, except 
by 


orty in pursuance of this 

ape ation in writing has¢b 

any person interested in the property re 
coe dee? «prose raver eager: 
or a period of twenty-eight days after th 
application, or such oxen how j2) as ma 

tho Court, declined or neglected to giv: 
disclaims the property or not; and, in the case 

if the trustee, after such application as 

not within the said period or extended peri 
contract, he shall be deemed to have adopted it. 


(5) The Court may, on the application of any 
is, as against the trustee, entitled to the baneli 
to the burden of a contract made with the ban 
an order rescinding the contract on such terms 
ment by or to either party of. damages for the non-=pe 
ance of the contract, or otherwise, as. to the Court may. seem 
equitable, and any damages payable under the order to any 
such person may be proved by him as a debt 
bankruptey. east: 


(6) The Court may, on application by any person 
claiming any interest in any disclaimed: property, or un 
any liability not discharged by this Act in respect of 
disclaimed property, and on hearing such persons reg 
thinks fit, make an order for the vesting of the in 
or delivery thereof to any person entitled thereto, orto whon 
it may seem just that the same should be dslivered by way 
of compensation for such liability ax aforesaid, or a 
for him, and on such terms as the Court thinks just; and, 
on any such vesting order being made, the proparty com. 
prised therein shall vest accordingly in the person therein 
named in that behalf without any conveyance or assign- — 
ment for the purpose: Ae 8 ep lly 


Provided always that, where the property disclaimed is a 
tenancy, the Court shall not make a vesting order in favour 
of any person claiming under the bankrupt, whethér as 
under-tenant or as mortgagee by demise, except 
terms of making such person subject to the same liabilities 
and obligations as the bankrupt was subject to under the | 
tenaney in respect of the property at the date when tho — 
baukraptey petition was filed, and any mortgagee or unier- 
tenant declining to accept a vesting order upon such terms 
shall be excluded from all interest in and security upon the 
property ; and if there shall be no person ‘elaiming under 
the bankrupt who is willing to accept an order upon stot” 
terms, the Court shall have power to*vest the baakrupt’s” 
estate and interest in the property in any person bound either 
personally or in a representative character, andeitheralone or 
jointly with the bankrupt, to discharge the tenant's jue 
und obligations, freed and discharzed from all 
incumbeatices and interests created therein by the b 

(7) Any person injured bythe operation of a disel i : 
under thissontios eh he deemed pS be a ea 3 
bankrupt to the extent of th» injury, aud may accordingly 
prove the same as a debt under the bankruptey. 


49. (1) Subject to the provisions of this Act, the tens 
Powers iof trustee to may do or any of ¢ 
deal with property. things — < 


(a) sell all or any pes of the property of the ba 
(including the goodwill of the business, 
and the book debts due or growing due 
bankrupt) by public auction or pr 
with power to transfer the whole thereof 
son or company, or to sell the same in, 

(b), give receipts for any money recvived 
receipts shall ——e discharge 
ing the money from all responsi 
the application thereof; 

(c) prove, rank, claim and draw ad 
any debt due to the bankrupt; 

(d) exercisaany powers the expacit to} 
vested in the trustee under thi 
any powers-of-attorney, dee! 

» ments for the purpose of 
provisions of this Act; ~ 





sie al ey 
‘the business of the bankrupt, so far as 
: Peiovanty for ths beneficial winding up of the 
J game 5 
bring, institute or defend any action, suit or other 
mos @ legal proceeding relating to the property of the 
bankrupt ; 
a solicitor or other agent to takeany procoed- 
@ wy. doany business which may baisadethined by 
the committee of inspection ; 
as the consideration for the sale of any property 
the bankrupt a sum of money payable at a fu- 


ture time subject to such stipulations as to security 
and otherwise as the committee think fit ; 


—@ 


(5) mortgage or ie ‘e any part of the property of the | 


° bankrupt for the ribipad of raising money: for the 

payment of his debts ; * ; 

& (6) refer any dispute to arbitration, compromise all debts, 

’ claims and liabilities, whether present or future, 

; eertuin or contingent, liquidated or unli uidated, 
subsisting or supposed ‘to subsist. between the bank. 
rupt and any person who may have incurred ~“y 
liability to the bankrupt, on the reosipt’ of suc 
sums, payable at such times, and generally on such 
terms as may be agreed on ; 

(7) make such compromise or other arrangement as may 
be thought expedient with ¢reditors, or persons 
claiming to be creditors, in respeet of any debts 

rovable under the bankruptey ; 

(6) is such compromise or other arrangement as may 
be thought expedient with respect to any claim 
arising out of or incidental to the property of tho 
bankrupt, made or vaprble of being made on the 
trustee by any person or by the trustee on any per- 


“ 


son { 

(9) divide in its existing form amongst the creditors, 
according to its estimated value, any Property 
which from its peculiar nature or other special cir- 
cumstances cannot be readily or advantageously 
sold, 


The pormission given for the purposes-of this section shall 
mt be 4 general: permission to do all or any of the 
above-mentioned things, but shall only be a permission to 
do the particular thing or things for which permission is 
Sought in the specified case or cases, 


Distribution of Property. 
51. (1) Subject to the retention of such sums as may be 
necessary for the costs of administra- 
tion, or otherwise, the trustee shall, 
j i with all convenient speed, declare and 
oes dividends amongst the creditors who have proved 
ebts. 


(2 The first dividend. if any, shall be declared and dis- 

tributed within four months after the conclusion of the first 

; Pn Aad sewage the trustee satisfies ver com- 

- "Inspection that there is sufficient reason or t- 

Phiiing the declaration to a later date. ES 

) Subsequent dividends shall, in the absence of sufficient 

Teason to the Contrary, be declared and distributed at inter- 
als of not more tha six months. , 

(4) Before declaring a dividend ‘the trustee shall cause 

b, comet his intention todo so to be published in the pre- 

toeach inne and shall also send reasonable notice thereof 

- ima itor Faentionadie the bankrupt’s statement who 


102 When tho trustee has declared a dividend he shall send 


ip Pore who has proved a notice showing the amount 
E state, lvidend and when and how it is payable, and a 
estate, 


im the prescribed form as to the particulars of 
* 62. (1) Wiss ds gicion: of afi j 
3 rm is adjudged bank- 
‘ teparaig TUPt, @- creditor to whom the bankrupt. 
ilies og “ *is indebted jointly with the aber 
> of the firm,or any of them, 
nd out of the separate 


& Declaration and dis- 
“tribution of dividends, 


a 


any such person as it thinks fit to be official 


s, 50-60.) Ohi ee ac 

53. In She caloulation snd: distribution of a divide 

Brdviloue - trustee shall make provision for de 
ditors residing a ats. provable in ies non si _ fre 
tance, &e, the bankrnpt’s statement, or otherwi 
to be due to persons resident in places so distant from th 
place where tne trustee is acting that in the ordinary ¢ou 
of communication they have not had euffieient: time 
tender their proofs, or to establish them if disputed, and 
also £4 debts provable in bankru tey the subject of claims — 
not yet determined. He shall also make prevision for any 
disputed proofs or claims, and for the expenses necessary for 
the administration of the estate or otherwise, and, subject to 
the foregoing provisions, he shall Uistribute as dividend all 
money in hank rd y 

54. Any creditor who bas not proved his debt before the bas 

Right of creditor who @claration of any dividend or divi- 62,8. 61 
has not proved debt be- ends shall be entitled to be paid. out 
fore ‘declaration of a of any money for the time bei in the 
dividend. hands of the trustee any dividend or 
dividends he may have failed to receive before that m 
is i oes to the payment of any future dividend or div 
dends, but he shall not be entitled to disturb the distribu Y 
of any dividend declared before his debt was proved by 
reason that he has not participated therein, 


55. When the trustee has realized all the property of. the [os 

Fadl aitdrad bankrapt, or so much i. af as * 

; in the joint opinion of himself and 6 

the committee of inspection, be realized without need| eats 

protracting the trusteeship, he shall declare a final divi Fe 
ut before so doing he shall give notice in manner preseri 

to the persons whose claims to"be oreditors have been noti- 

fied to him, but not established to his satisfaction, that if 

they do not establish their claims to the satisfaction of the 

Court within a time limited by the notice he will proceed to 

make a final dividend without regard to their claims. After ~ 

the expiration of the time so limited, or, if the Court on ; 

application by any such claimant grant him furthor time for © 

establishing his claims, then on the expiration of such ne 

further time the property of the bankrupt shall be divided 

among the creditors who have proved their debts, without 

regard to the claims of any other persons. 


56. No suit or action for a dividend shall lie 
No suit fordividena, Stee, but if the trustee 


against the (11 & 33 
refuses to 7) 8 
pay any dividend the Court may, if it 


thinks fit, order him to pay it, and also to pay out of his 
own money interest thereon for the time that it is withheld, 
and the costs of the application, 


57. (1) The trustee, with the permission of the comtnit. =. ; 
Power to allow bank- '¢¢ of inspection, may appoint the habs 
rupt to manage proper- bankrupt himself to superintend the 
ty. management of the property of the 
bankrupt or of any part thereof, or to carry on the 
(if any) of the bankrupt for the benefit of his creditors, and 
in any other respect to aid in administering the propertreaty ie 
such manner and on such terms as the trustee may direct. 
(2) The trustee may, from time to time, with the permis- 
Allowance to bank- Sion of the committee of inspection, 
rupt for maintenance or make such allowance as he may thi 
service. just to the bankrupt out of his proper- 
ty for the support of the bankrupt and his family, or in” 
consideration of his services if he is enguged in winding Pores! 
his estate, but any such allowance may be reduced by the 
Court. ae 
58. The bankrupt shall be "gegen aati re f 
maining after payment in ; 
aeiRtt of bankrupt to oreditors, with aeonal: as by this Act 
:sagaan provided, and of the costs, charges. 
expenses of the proceedings under the bankruptey y tition 
Parsi) f 
PART IV, 
Orrrorat Reorrvers, A 


59, (1) The Chief Justice nb each Sl Court =e : 
time after the passing of this 24% 
Appointment of offic: S0Y re reris' 

eceivers of debtors’ Act, and, from time beby es pnp 
eataten, such person as he thinks fit to be offi- 
cial receiver of debtors’ estates for that Court, and may 
remove any j so appointed from that office, _ 235, 
(2) The Government may in | Appo! 
receiver 

_ bankruptey 


* estates: for any 
tion under ssid ork 





(3) All expressions referring to ‘the trustee under ank-— 
My y shall, unless the context otherwise requires or the 
Act othersfise provides, include the officifl receiver when 


as trustee. 
(4) The trustee shall supply the official receiver with such 
: mation and give him such access to, aud facilities for 
e apocting, the bankrupt’s books and documents, and gene- 
: give him sich aid, as may be requisite for enabl- 
ie official receiver to perform his duties under tls Act. 
me ts 


1. As regards the debtor, it shall be 


‘ oh ae 
of official the duty of the official receiver— 


‘as regards the 
ptor's conduct. fe 

ed to investigate the conduct of the debtor and to report 
t ‘to the Court, stating whether there is reason to 
5 delieve that the debtor has committed any act 
which constitutes an offence under this Act or 
under section 421, 422, 423 or 424, of the Indian 
Penal Code or any amendment thereof, or which 
would justify the Court in refusing, suspending or 

qualifying an order for his discharge ; 
os 2) to make such other reports concerning the conduct of 

, the debtor as the Court may direct: 

(8) to take such part as may be directed by the Court in 

“the public examination of the debtor ; 
(4) to take such part and give such assistance in relation 
i to the prosecution of any fraudulent debtor as the 

Court may direct. 


62. (1) As regards the estate of a 
debtor it shall be the duty of the official 
iad i receiver— : ; 
fa ing the appointment of trustee, to ac as interim 
ti hg rate ka of the debtor's estate, and, where a 

i special manager is not appointed, as manager 

thereof ; 
to authorise the special manager to raise money or 
snake advances for the purposes of the estate in any 
case where, in the interests of the creditors, it 
app ars necessary #0 to do Hy 
to summon and preside at the first mooting of credit- 


“Duties of official re- 
eciver as to debtor's 
estate 


Ors 5 ‘ 
to issue forms of proxy for use at the meetings of 
creditors ; 
to report to the creditors as to any proposal which the 
debtor may have made with respect to the mode of 
| liquidating his affairs : 
” to advertise the receiving order, the date of the cre- 
ditors’ first meeting und of the debtor's public 
; examination, and such other matters as it may be 
4 necessary to advertise ; 
{g) to act as trustee where no trustee is appointed or 
: during any vacancy in the office of trustee. 
For the purpose of his duties as interim receiver or 
the official receiver shall have such of the powers 
ble on a receiver appointed under section 503 of the 
e of Civil Provedure as anay be specified in the general 
erates, but shall, 0s far as practicable, consult the wishes 0 
“the creditors with respect to the management of the 
{debtor's property; and may for that purpose, if he 
thinks it Pieable, summon meetings of the persons claim- 
ng to be creditors, and shall not, wnless the Court other- 
wise orders, incur any expense beyond such as is requisite 
for the protection of the debtor's property or the disposing 
of able goods : 
vovided that, when the Aebtor cannot himself prepare 
proper statement of affairs, the officinl receiver may, 
ubject to any reseribed. conditions, and at the expense of 
ie estate, employ some person ov persons to assist in the 
tion of the statement of affairs. 
(3) Every official reopiver shall account to the Conrt and 
“pay over ail moneys and deal with all securities in such 
juanner as the Court, from time to time, directs. 


PART V- 
TRUSTEES. 
=e Remuneration of Trustee. : 
» 63, (1) Where the creditors » oint any person to.be 
Remuneration of trus- trustee of a debtor's estate, his remu- 
PB ns neration (if any) shall be fixed by an 
“yesolution of the creditors, or, if the creditors so 
committee of inspection, and shall be in the — 


is to , ao 

pankrupt’s estate, or to the creditors, in 
expenses which the remuneration is express 

(4) Where no remuneration has been 
he shall be allowed out of the bankrupts es! 
custs and —— incurred by him in or about 
ings of the bankruptcy as the ibed off 

(5) A trustee shall not, under any circum 
ever, make any arrangement for or accept fr 
rupt, or any solicitor, auctioneer or any other 
may-be employed about a bankruptey, any gif 
tion or pecuniary or other consideration or bene 
beyond the remuneration fixed by the creditors 
out of the estate, nor shall he make any 
giving up, or give up, any part of his remun 
hs receiver, manager or trustee, to the ban ) 
solicitor or other person that may be employ: 
bankruptey. Costs. 


64. (1) Where a trustee or manager receives” 

‘Allowance and texa- tion for his services as suc! 
tion of costs. Fane ment eee be allowed in his | 
in respect of the performance by any other pa 
ordinary duties which are required by this Act or 
made under this Act to be performed by himself. 

(2) Where the trustee is a solicitor, #5 may 
the remuneration for his services as trustee 

rofessional services. : 

(3) All bills and charges of solicitors, managers, 
tants, auctioneers, brokers and other persons, 1 
trustees, shall be taxed by the resoribed eer, an 
payments in respect thereof shall Me allowed in the tt 
accounts without proof of such taxation having been 
The officer shall satisfy himself before passing — 
aud charges that the ae oy Seige of such solicitors: 
other persons, in respect the particular —- 
which such charges arise, has been duly sancti 5 

(4) Every such person shall, on request by the trast 
(which request the trustee shall make a sufficient 
before declaring a dividend), deliver his bill of ¢ 
charges to the prescribed officer, and if he fails to do 
seven days afterreceipt of the request, or such furth 
the Court, on application, may grant, the trustee 
and distribute the dividend without regard to any | 
him, and thereupon any such claim shall ‘be forfeited 
against the trustee personally as agdinst the estate. 


Receipts, Payments, Accounts, Audit. 

65. (1) An account called the bankruptey est , 

Bankruptey estates shall be kept by the Court. 
account. Government treasury or bank } 
Governor General in Council may direct, and “all me 
realized on account of a bankrupt’s estate by the Co 
any officer thereof under this Act shall, woless it is 
wise prescribed, be paid to that account. oe 

(2) Every trustee in bankruptcy shall, ‘in such 
and at such times as the Court, with the sanction 

praes 4y° 


Governor General in Council, directs, pay” 
ceived by him to the bankruptey estates acco’ 
treasury or bank shall furnish him with a 
receipt of the money so paid, y 
(3) Subject to any general rules relating 
rupteies under Part VIL of this Act, where - 
the date of the receiving order has an } 
such account shall not be withdrawn until the ex] pit 
seven days from the day appointed for the first 
creditors, unless the Court, for the safety of h 
other sufficient cause, orders the withdrawal o 
(4) Tf a trustee at any time retains for m 
days a sum exceeding five hundred rupees, 
amount as the Court in any particular cast 
to retain, then, unless he explains 
satisfaction of the Court, he sh 
amount so retained in excess at the 
tum per annum, and shall have no claim 
and may be removed from his office 


” 


his me po angi 
(5) All payments out of mo 
the bankruptcy éstates account: 
or bank in the prescribed m 
66. No trustee ina un 


B ge Wy Bod ofl 


> his private | 
67 p 















voll) here Mk eas not 













bi 4 sums removed, his ral hall 
E scourities be placed to the ri a office, end thireuon the Teflcial season 
: re bi tS ie © trustee, : 
of the money so invested is, in 


hors ing tk NRE Official: Name ; 

nrt, required to answer any demands : re 

at of bankrupts’ estates, the Conrt shall notify to | 7B. Th trustes may sue and bo wed by the ffl 

‘Gen perf the Cone och sun ae ey be eee | Peet eet “te rasa fC proper 
3 “of the bankrupt estates atcount, and for that é rupt, ” inserting the pame of the 

sit the mals oF ench part of tho,said seourie | Tpt, and by that name may. hold pevpety of every 























































4 may bo nopessary. scription. make contracts, sue and bo sued, enter into 
(3) The dividends on the investments under this. saction | €Bg*gements binding on himsey' and his sucosssors in 
shall be paid to such account as the Governor General in | #4 do all other aots necessary or expedient to by done in, the 


geod may direct, and regard shall be had to the amount | ¢xccution of his oliice, 
payday >a the fees payable in mere of bank. ; _.. Appointment.and. Removal. 

bes ~ 68. (1) Every trustee shall, at such times as may be pre- 74. (1) Subject to the provisions of this Act, the credit. 
A 


- alg ors may, if they think fit, 9 
%. , 
sie cana Sear dang his tonto ole send ao | Peconic hare prions than ons tothe ofl 


ahi : . trustee ; and when more \ 
Ry ein 9 vin an account of his receipts and | ono arg appointed they shall declare whether wn a ao 
9) The account shall be in a prescribed form, shall be ed or anthorised to be done by the trnstee is to ba 


q ¢ m Al by all or any one or more of such rsons, but all such — 
paladin tl and shall be verified by a declaration in persons are in this Act included under the term “trustee, , 


(i 9b Ceakt. ideal cans’ Ue: asboaute cgvoates, ke and shall be joint-tenants of the property. of the bankrupt. 










4 q 
audited, and for the purposes of the audit the trustee shall tig rey prt: ee ia oie t oF ; 
furnish the Court with such youchers and information as or more of tha persons first named declining to ps thy 
the Conrt may: require, and the Court may et any time office of trustee, or failing to give prt or not Hela 
— — ene of and inspect any books or accounts approved of by the Court re , 
kept by the trustee, ‘ ae do 

(4) When any such account hos been audited, a enpy |! | ie, 75. If a rweesiving order is made 
thereof shall be filed in the Court, and shall be open‘to the dg sateen against a trustee, he shall thereby & 

_ Snspection of of creditor, or of the bankrupt, or of any vacate his office of trustee. y 
person interested, 


76. (1) The creditors may, by ordinary “resolution, at 
ave 69. The trustee shall, whenever required hy any creditor | Removal of trastee, raihlde:tee wich Laven dese atti 
et to do, and pment | h ore. ; , : , 6 

seat rt heel arts | Mt bm en, rome ean by tg a 
transmit to such creditor by post a list of the creditors, then sohenserey Tp ths sicense ae, hereinattte Soult : 
yet ¢ oa wa list the amount of the debt due to each case of a vacancy in the office of trustee. 
of such creditors. (2) If the Court is of opinion that a trustee appointed ” 

te, 70) The *trusfes shall keep, in manner prescribed, proper | by the creditors is guilty of miscondiic*, or fails to perform | 

"} Becks to be kept by .sb0oks, in which ‘he shall from time to his cuties under this Act, the Court may remove him from 
trustee. ; time cause to be made entries or mi- | his ollice. ; Y 

» — Autes of proceedings at meetings, and of such other matters * : 
a8, may ti prescribed; and any creditor of the bankrupt hae ici bymaaratt te citg the an — trusteo, thé 
may, subject to the control of the ‘Court, personally or by Proceedings in case © eag Mgrpigen Si i 


© his agent inspect ary ost books, of vacancy in office of point a person to fill the vacancy, = 


trustee, : thereupon the same proceedings . 
Ay 71. (1) Evory trustee in a bankruptey shall from time to | be taken as in the case of a first appointment. after 


Annual ‘slatomento?. time, a6 may be prescribed, and not less (2) The official receiver shall, on the RI sad 
g3. amy 
ay 








27, rs than once in_ every year, during the Legere iy a meeting for the purpose of 
¢ -eontinuance of the bankruptcy, submit to the Court a state. | Such vacancy. v Shank Wha a 
; gar showing the brossodiny 8 the bankruptey up to the (5) If the creditors do not within three weeks after the 
“date of tho statement, containing the preseribed particulars,’ | Occurrence of a vacancy appoint a person to fill the vacanty, 
fand maie out in the preseribed form. the oflicial receiver shall report the matter to the ore 
-(@) The Court shall canse the statements so transmitted | and the Court may appoint a trustee; but in such’ ease 
to-be ¢xaminedy and shall call the trustee to account for any creditors or committee of inspection shall have the same 
misieasanee, neglect or omission which may appear on the | Power of appointing a trustee as in the case of a first appoint- 
said statements.or in his accounte or otherwise, and’ may | ment. x . eK) 
* #equiré the trustee to make good any loss which the estate -(4) TE no trustee is appointed, and during any vacancy In 
a. bankrapt may have sustained by the misfeasance, | the office of trustee, the official receiver shall act as trustee 











t or omission, and shall have all the powers of a trustee. 
‘ : Release of Trustee. 
i 72. (2) When the trustee has xealised all the proporty of 
id Release of trastoo, the bankrupt, or so mttch there!’ as 
’ ~ can, in his opinion, be’ realized without 
& tho trustesship, and distributed a 

















Voting Powers of Trustee. 

78. The vote of the trustee, or of his 
iilahsaMlin bb: Notas pit or solicitor’s ¢ a either 

itor or as proxy for a creditor, 

paar ie eball nab be reckrned in, the majority 















yor has ceased 6 act by the reason of | required for any resolution aiivcting the remune- 
. jovi “been approved, or as -é ed, or has ratlds or conduct of the trusteo, ; ane a 
— wistyine Court: shall, on his opie. ee ta Sua : 






accounts to be pi » and, on . if ws 
maneniatts of Bae coat al 79. (1) Subject to the provisions of ‘this Act, the - 
: and any objection which | py cctionary powers tee hall, in the administration 

Pb gescechibers ney jinsth’| oe trustee aud ‘Goutal rty of the’ bankrupt and: 


Ritons: ‘have 













- distribution. thersof wanes 
‘to any directions that : 
y creditors at any general” 

the committee of inspection; and any 


a ‘by the oredito 
done | tet 






uy 


vi 


‘ ®& 85. Any proceedings in bank 


oem (Part VIx—Constitution, P 
(8) ‘The'trustee may to the Court in many 
sofa diet felt to any particular ; 
“a) ‘Bubject to the ne of this Act, the trustee s! 
dis tribution among the creditors, 
0. Lf the bankrupt or any of the creditors or any other 
he) orson is aggrieved by any act ‘or deci- 


p stl Peer es of the trustee, he way sak the 


its 


FS Court; and the Court may 1, Tee 
yerso or modify the act or decision complained of, and make 
order in the premises gs it thinks just. 

(1) The Court shall take cognizance of the conduct 

of trustees, and in the eyent of any 

of Court over trustee not faithfully orming his 
: dutics and duly observing all the re- 
‘ nts imposed on him by any enactment of by_ rules 
{ or otherwise, with respect. to the performance of his duties, 
or in the event of auy complaint — made to the Court 

“py any creditor m regal thereto, the Court shall enquire 

-intothe matter and take such action thereon as may be 

deemed expedient. 

(2) The Court may at any time require any trustee ‘to 

answer any inquiry made by it in relation to any bank- 

raptey in which the trnstee is engaged, and may examine 

on oath the trustee or any other person concerning the bank- 

ruptey. / 

ty hae Vay ihe Court may also direct a local investigation to, be 
~ made of the books and youchers of the trustee. ¥ “ee 


“trustees. 


4 


PART VI, 


: 3 (pga Procepure aNd Powrrs~or Court, 
“| ; Jurisdiction, 
82. (1) The Courts having jurisdiction in bankruptcy 
ra SE aes under this Act shall be— Ls - 
‘acum ee fa) the High Courts of Judicature 


at Fort William, Madras and 
; Bombay, 
 (b) the Court of the Recordor of Rangoon, and 
fe) such other Civil Courts as the Local Government, 
"4 with the previous sanction of the Governor General 
© in Council, may, from time to time, appoint in 
this behalf in the territories administered by it. 


838. For the rposes of this Act the local limits of 
1 oi the jurisdiction of the said Courts shall 


t i 

janie. of their he as follows, namely :— 

© fq) the Jocal limits of the jurisdiction of each of the said 
ie High Conrts of Judicature shall be the local limits 

; . for the time being of its ordinary original civil 
+» Gnrisdiction ; ; 

9 (b) the local limits of the jurisdiction of the Court of the 
‘Recorder of Rangoon shall com vise the towns 


: ‘of Rangoon, Moulmein. Akyab and Bassein ; 
+ ©) (ep the local limits of the jurisviction of a Court appoint 
© ed by 8 Local Government shall be such ax may, 
from time to time, be fixed, with the previous’ 
sanction of the Gevernor General in Council, b: 
that Leal Gcevernment within the territories ad 
ministered by it. 
84. All matiors in nig of which jurisdiction is givon 
“fatindtution bo Presi- by this Act shall, in each, of the said 
anes High Court to be High Courts of Judicature, be ordinari- 
Gages a sl ly transacted and dis of by 
ca af or under the direction. of one of the 
- Iudges of that Court; and the Chief Justice shall, from 
“time to time. assign a Judge for that purpose, 
rupte: ing in an: 
ner he Local rics 
ince under section §2 


Court # 
ment a 
ays may atany time, 
thereof, and either with or withont application from any 
of the parties. thereto, he transferred by the High Conrt 
of the ince to itsell.or to any other Court appointed as 
inthe province. : es | 
£ any question of law erises in any bankruptey 
sae pone in a Court appointed by the 
are ‘ Government of a province under 
section 82, and all the parties, 


Transfer of procecd- 
from Court to 


use his own discretion in the management of the estate and — 


and at any stage. 


his jurisdiction. 
88. (1) Subject to 


or Bombay may, Bs 
direct that, in any matters in segpest of wh 
tion is given to the Court by this ct, a Judge 
sidency Small. Cause Court appointed by it 
shall or any of the powers in this sectic 
ed; and any order made or act done by such’ 
Small Canse Court in the exercise of the said power 
be deemed the order or act of the High Court. 
(2) The powers referred to in sub-section 
following, namely :— f 
(a) to hear gg etitions, and to make 
orders and ijud tions thereon ; 
(b) to hold the public examination of debtors 
(c) to grant orders of discharge 5 
(d) to oie compositions or schemes of 
(e) to make interim orders in any ease of 
() to make any order or exercise any juri 
by any Tule in that behalf is presoribed as 
to be made or exercised in chambers ; 
(g) to hear and determine any unopposed: 
application ; f 
(h) to summon and examine any person known 
ted to have in his ‘possession effects” 
ebtor or to be indebted to him, or : 
giving information respecting the debtor, 
ealings or property. ere 
(3) A dudge of the Small Cause Court 
power to commit for contempt of Court. 


89. A Court appointed ty, Pace: preersewisr > 

P ; : jon 82 shall, for the purposes ‘ 
potted iy Locale 8D” bankruptcy jarisdiction, in addition to 
cromont. dts ordinary powers, have all 
powers and jurisdiction possessed by any of the said’ 
Courts-of Judicature, and the orders of the Court 
enforced acoordingly in manner prescribed, 


90. (1) Subject to the provisions of this A 
Court having jurisdiction in ban 
AM) cl re of ey underthis Act xhall have full 
to decide all questions of prio 
all other questions whatsoever, whether of lay 
which may arise in any ease of bankruptey coming 
the epgnizance of the Court, or which the Court may 
it expedient or necessary to decide for the purpose of don 
complete justice or making a complete distribution of 
perty in any such case. er 
(2) A Court having jurisdiction in bankruptey 
this Act shall not be subject to be restrained in the 
tion of its powers under this Act by the order of 
Court, nor shall any appeal lie from its decisions, 
manner directed by this Act. 
(2). Where a receivin 
a oy ceri of Judicature bas this fas 
y whom suc: er was made ve r, af hi 
fit, without any further consent, to ‘onlaed ra irae 
such Judge of any suit or action as or ag 
ropt pending. before any other « udge 


yurt. i 
(4) Shy dofault is made by a ti 
person in ing any order or y 
re by am offichal receiver or any other 
under any power this. 
se of the official 
person to comply with the order 
the Court may also, if it shall 
a) tion, make an immed 


shall 3 










seg py ere ? pee . 
nee 2 iiniler eeotton othe 
Ang ayka N for the time being 
Eo in relation to the appeal. — ang 
Ps ec) Procedure. iis 


aap oor omg beeen 
eo Races Sues 

the Court. Ree ahaa oe : dba 
ye Preeti a aay, es nay cae 
any time amend any written process 


Impose. 
3) The Court vay at 
: ling under this Act upon snch terms, if any, as it 
y think id to impose. : 
(4) Where by this Act or by general rules the time for 
doing any actor thing+is limited, the Court may extend 
tho time either before or after the expiration thereof, upon 
such terms, if any, ax the Court may think fit to impose. 

(5) Subject to general rules, the Court may ii any 
matter take the whole or any part of the evidenc> either 
vied voce or by interrogatories, or upon affidavit, or by 
coramission beyond the limits of British India. . 

(6) For the purpose of approving a composition or scheme 
by joint debtors, the Court may, if it thinks fit, and on the 
yeport of the official receiver that it is expedient so to do, 

| dispense with the public examination of one of sueh joint 
| debtors if he is unavoidably prevented from attending the 
examination by illness or absence abroad. 


jc. 93. Where two or more bankruptcy petitions are 
4 Comolidation of peti- presented against the same debtor or 
tious, against joint debtors, the Court may 
consdlidate the proceedings, or any of them, on such terms 
as the Court thinks fit. P 
»t 04, Where the petitioner does not proceed with due 
Yowerto change ear- diligence on his petition, the Court 
riage of procerdings. —. may substitute as petitioner any other 
creditor to whom the debtor, may be indebted in the amount 
required by this Act in the ise of the petitioning creditor. 


95. If a debtor by or ‘against whom a bavkruptey 
Contintanee of pro- Petition has been presented dies, the 
eredings on death of proceeilings in the matter sball, un- 
debtor, ess the Court otharwise orders, be 
continued as if he were alive. 
96. The Court may at any time, for sufficient reason, 
Power to stay pro- make an order staying the proceedings 
cosdings, under a bankruptcy petition, either 
altogether or for a limited time, on such terms and subjeet 
to such conditions as the Court may think just. 
97. Any croditor whose debtor is sufficient to entitle him 
Power to preeent to prevent a bankrnptey petition agninst 
Bites against one J all the partners of a firm may present 
: ; & petition against any one or more 
Parbvers of the firm without including the others, 
&. 88. Whers there or more ‘toxpondents ae one ea 
to disnites potition, the Court may dismiss the 
rapaadesngiinst some petition as to one or more af them, 
aa e without prejudice .to the effect of the: 
_ Petition as against the other or others of them. : 
08. Where a receiving order has been made on n_ bank- 
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Sarre a wena Bi 
+ © member of the same pay 





_ fered to the Court 
ke 4D cours. of pica pe 


oe ie ay = 
et b, * not deliver ‘Oo 
Olsen ce Le 


"Punishment of frau- 


the proceeds of th acti and if 
benolit therefrom he shall be indemnified: 
Yespect thereof aythe Court directs, 
101. Where a bankrnpt is a oomtractor in respect, 
Actions on joint con- Contract jointly with any person 
Tracts. persons, such person or ‘pe 
sue or be sued in xospect of the contract without the oto 
of the bankrupt. m fet 
102. Any two or more persons, being partners, or ‘any 
Prosoedings in parts person carrying on bustness under a 
eral! name, partnership ame, may tako proceed. 
ings or be proceeded against under thix Act in the name of 
the firm; but in such case the Court may, on application by 
any person interested, order the names of the persons who 
wtners in such firm or the name of such person, to : 
incl in such manner, and verified on oath, or otherwise 
A 






















































as the Court may direct. A 
PAKT VIL ca as 
Swart BaNkrorrores. 4 hy 
103. When a petition is praetor by or ayninst a debt 144 
Summary administra Or, if the Court is satisfied by affidavit I+ 
cr otherwise, or the ollisial f 


tion in small cages, 


reports to the Court, that the property of the debtor is not 
likely to exceed in vaine three Soda repees, the Cc 
muy make an order that the debtor's estate be administered 
in «summary manner, and thereupon the aw cit of this — 
Act shall be subject to the following modifications — 
(a) if the debtor ix adjudged bankrnpt, the ollicial reosiver 
shall he the trustee in the bankruptey ;, Pee: 
(4) there shall be no commitiee of inspection, but the 
official receiver may do with the permission of the — 
Court all things which may be done by the trastee — 
with the perinission of the committee of inspec. 


receiver 





tion ; ; p 
(c) such other modifications may be made in the provi- 
sions of this Act ax. may be prescribed by genetal 
rules with the view of saying expense and simpli- 
fying procedure ; but nothing in this seotion «hall 
permit the modification of the provisions of this 
Act relating to the examination or discharge of 
the debtor: : Nahi ble: 
Provided that the creditors may at any time, with the 
previous pennission of the, Court, by special resolution, 
resolve that seme person other than the official reediver be 
appointed trustee inthe bankenptey, and thereupon the bank- 
rep cv shall proceed as ifan order for summary adminis. 
tretion had not been made, ‘ 


PARTY VIII. 
Fravpviest Destons axp Creptrors. 
104. (L) This part shall 


Local extent aud cot’ oot, to Britiah India. 


extend — 
struction of this Part, Risen 
+ (2) ©The Court” in this. Part means the Court before™~ 
which an accused person is tried. : 
(3) Nothing in iis Part shall prevent any person from 
being proseented under any othor law for any actor omis- 
sion which constitutes an offences nndor this Part, or from 
boing liable under that other law toany obher or higher 
punistntent or penalty than that provided by this Parts 
Provided that a person shall nov be punisiied twice for the ~ 
ammo offence, . a 


+105. An on ayainst whom a receiving order hi 
a been under thix Avt shall, in whe 
the cases following, be punished wi , 
imprisonment which muy extend to | 
two years, or with fine, or with both; that is to say,— 
(a) If ho dees not, to the best of his’ knowledge 
belief, fally and truly disoaver to the 
administering his ‘estate for the benefit 
creditors ult his property, aud how, md to who 
and for re alinh Gat ka spe! 
ofany port thereof, exie ‘part 
ms eng 4 ps Rin oer way of his tr 
pny), or Inid out in the | 
pes y, unless the Court is titled. that | 
Yo de bpaitid ary erat A aa as 


ye 





dulent debtors. 

















(d) TE.after the presentation ofa bankruptey petith 
oragainst him, or within four mouths next 
such presentation, he conceals avy fi ex'} of 

*perty. to the value of one hundred or 
upwanis, or covesals any debt due to or from him, 
unless the Court is satisfied that he had no intent 

; to defraud : nee 
~ We) Tf after the presentation of a bankruptey petition by 
is oravainsthim, or within four months next before 

“ such presentation, Me frandulently vemoves nny 
part or his property of the value of one hundred 

©) yupees or upwards: ‘ 
(Pf) Whe makes my mat erin) ‘omission in ‘any state- 
~menbrelating to his affairs, unless the Court is 
sntisfied that he had no intent to defrand : 
- -@ Wknowing or believing thata false debt has been 
roved by any person under the bankruptdy, he 
ail for for the period of a month to inform such 

st trustee as aforesnid thereof:” 4 

(h) If after the presentation of a bankruptey petition by 
or against him, he prevents the production ef any 
book, dccament, paper or writing affecting or 
relating to his property or affairs, unless the Court 
js eatisied that he had no intent to conceal the 
state of his aTairs or {0 defeat the law : 

(i) Tf after the presentation of « bankruptey petition by 
| or against him, or within four mouths next before 
i such presentation, he coneeals, destroys, miutilates 

or fulsifies, or is privy to the concealment, destruc- 
tion, mutiletion or falsification of, any book or 
document affecting or relating to his property or 
affairs, unless the Court is satisfied that he had no 
intent to conceal the state of his affairs or to de- 
feat the law : 

(3) If after the presentation of.a bankvuptey petition by 

i or against him, or within foux months next before 

| such presentation, he makes or is poy to the 


making of any false entry in any or doou- 
ment affecting or relating to his property or affairs, 
unless the Court is satistied that he had no intent 
to conceal the state of his affairs Gr to defeat the 


. - 
+ 
law : 
(h) If after the presentation of a bankruptcy petition by 
fo against him, or within four months next before 
: such presentation, he fraudulently parts with, 
alters or makes avy omission, or is privy ‘to the 
fraudulently parting with, altering or making any 
omission, in any document affecting or relating to 
his property or affairs : 

() If after the presentation of a bankruptey petition by or 
against him, orat any meeting of his creditors with- 
in four mouths nest before such presentation, he 
attempts to account for any part of his property 
by fictitious losses or expenses < 

(m) If while undischarged he obtains credit to the extent 
of two hundred rnpees or upwards from any person 
without informiug such person that he is an un- 
discharged bankrupt: i 

\(n) If within four months next before the presentation 
of a bankr»ptey petition by or against him, he, 
by any false representation or other frand, has 
obtained any property on eredit and has not paid 
for the same: f . 

fo) Ifwithin four months next before the presentation 
of a bankruptey petition by or against him, he, 
being a trader, obtains under the false pretence of 
carrying on business and dealing in the ordinary 
way of his trade, ary property on eredit, and has 
not paid for the same, unless the Court is satisfied 
that-he had no intent to defraud : 


y - 2° (p) If within four months nest before the presentation 


of'a bankruptcy petition by or against 
heing a trader, pawns, pl or dis 
wise than in the crdinaty way of hi 
property swhich ‘he has obtained on 

not paid fer, unless the Court is sati 
had no intent to defraud ; 


him, he, 
of other- 


Wy) 
4 fraud for the purpose of obtaining consent of 
his creditors or any of them to any agreement 
with reference to his affairs ot his bankruptey. — 
If avy person against whom'a reeeiving order 
been made under this, Adt 





Application to mar 
Tied voman. 


If he is guilty .of any fale sepresentacion or other’ 


after the 


years, oF Wi vit 

107. : Any ‘person shall 0 

Penalty on frandu- Pushed | 
re. ing eredit, ma, 

(1) if in incurring any debt er Me 

~ redit under false pretences, 
other fraud} ~ oss Sb, ae 

- (9) if he has with intent to defraud ‘his 
vw any of them, made, or caus 
Mr delivery or transfer of or any 


a. rty 3 
Bit i has, with intent to* defrand dite 
, eealed or xemoved any part of his property 
or within two months before the dat 
satisfied decrae or order for pa, 
obtained against him. : 
108. If any creditor, in any bankraptey. en 
Penalty on false atran ement with ere 
claim, &. and with intent to defrau 
false claim, or any proof’, declaration or 
account which is untrue in any material partic C 
be punished with imprisonment which may extend to 
year, or with fine, or with both, Prac coins Br 
109. Where a debtcr makes any composition or 
Debts incurred .by ment with his ceroditors, - 
fraud, romain liable for the w ; 
debt which he incurred or increased, or whereof befiars 
date of the arrangement or composition le obtained | 
bearance, by any fraud, provided the defrauded. eredi 
not assented to the arrangement.or composition « 
than by proving his debt and accepting dividends, 
10. Where the official receiver .or a trustee in. 
Order by’ Conrt’ tor. banikruptoy “reports to) say Sass 
prosecution on report ercising jurisdiction im ban 
et receiver or ¢\iat in his opinion a debtor 
: whom a receiving order has been 
under this Act has been guilty of any offence und 
Act, or under ‘sdction 421, 422, 423 or 424of tho 
Penal Code, or where any such Court is satisfied Pmt ' 
the repesentation of any creditor or member of the com- 
mittee of inspection that there is ground to believeth 
the debtor has been®guilty of,any offence as aforesaid, that 
Court shall, if 1t appears to it thatthere isa1 
probability that the debtor’ may be convicted, « 
official receiver or trustee to prosecute him 
offence. : 0 : 
111. Where a debtor has been guilty of any offe 
Criminal liability Shall not be eee 
after discharge or com- ceeded against therefor by 
Doption. he has obtained his discharge 
a composition or schemo of arrangement has been 


or approved, ean 


‘ 


Application of Act. 
112. A married woman shall, in respect of 
property (if any), be | 
Act in: sane 
unmerried. es 
113. A receiving orler shall not bon 
* Fxoluelon of partner» corporation, 
ships and companies. 
under any enae'ment. relati 
being in force. hbk : 
114. (1) Any creditor of a | 
would 















ebtor committed an act of 
prior to his decease, ; 
for administration under this section shall 
ted to the Court after ‘Proceedings havo been 
com in any Conrt of justice for the administration 
of the deceasrd debtor's estate; but that Court may, in such 
ense, on the application of any creditor, and. on proof that 
the estate is insufficient to pay its debts, transfer pro- 
cudings to the Court exercising jurisdiction in bx iptey, 
and thereupon such last-mentioued Court may, in = 
scribed nianner, make an order for the’ adiinistration of 
the estate of the deceased debtor, and the like consequences 
shall ensue as under an administration order made on the 
petition of a eroditor, MMR 

(5) Upon an order being made for the a ministration of 
fa debtor's estate, the property of the dobtor shall 

"yest in the official receiver of the Court, as trustee therevf, 
and he shall forthwith prevend ro realize and distribute the 
same in aecordance with the provisions of this Act, 

(6) With the modifications hereinafter mentioned, all the 
provisions of Part ILI of this Act, relating to the adminis- 
tration of the property of a bankrupt, shall, so far as the 
same aro applicable, apply to the case of an’ adininistration 
order under this section in like manner as to an order of 
adjudication ander this Act. 

(7) In the administration of the property of the deceased 
debtor under an order of administration, the official receiver 
shall have regard to any claim by tho. legal representative 
of the dee -ased debtor to payment of the proper funeral 
and testamentary expenses incurred by him in and about 
the debtor's estate, and such claims shall be deemed a pre- 
ferential debt under the order, and be — in full, out of 

the debtor's estate, in priority to all other debts. 

(8) Hf, on the administration of a deceased debtor's estate, 
any surplus remains in the hands of the official receiver, 
aiter payment in full of all'the debts due from the debtor, 
together with the costs of the administration and intrest 
as provided by this Act in ease of bankruptey, sueh surplus 
shall be paid over to the legal representative of the deceased 
debtor's estate, or dealt with in such other manner as may 
be prescribed. - 

(9) Notice to the legal representative of a deceased debt- 
or of the presentation by a creditor of a petition under this 
seetion shall, in the event of an order for administration 
being wade thereon, be deomed to be equivaleut to notice of 
4n act of bankruptey, and after such notice no payment or 
transfer of property made by the legal representative shall 
Operate as a discharge to him as between himself and the 
ollicial recoiver ; save as aforesaid nothing in this section 
shall invalidate any payment made or eny act or thing done 
an good faith b the legal ‘representative before the date of 
the order for administration, é 

(10) Unless the context otherwise requires, “Court,” in 

‘U8 section, means the Court exercising jurisdiction in 
bankruptey witiin the local limits of the jurisdiction of 
Which the debtor resided or carried on business for the 
pie part of the six months immediately prior to his 

Case: “ creditor’ means one or. more creditors qualified 
et oe r be cay petition as in this Act provided. 
11) General rules, for cerrying into effect the provisions 
of this section, may be made in the same manner and to the 

effect and extent as in bankruvtey. 


General Rules. 2 
* U6. (1) The High Court of a province may, from time 
& Power to make gene. to time, with: the concurrence of the 
rg Governor General in Council. make, 
dija afar general rales for carrying into effect the 
OF this Act, . ; Peed - 
( All general rules made under the foteroing provisions 
of this seodion shall ‘be judicially noticed, roar have 
as if enacted by this Act. ‘ g 
k {@) Suck gon 8 















Bankruptey Bill, 1§5. 
” Provisions.—Seotions 11124. ) 
Jette administration, unless with 
@ legal epmenentatioe of. the deceased 
7 slapd proves to the satisfaccioa of 
bankruptey |’ 





“having jurisdiction in bankruptey, any instrument or 


Death of witness, 





<a evived by any Court in an 
under this Act, the da vaihion. af the rson theives | 
mrporting to be sealed with seal of 
Thereof purporting to be so sealed, 


evidence of 


4 this Act shall have a i 

_pabenkraptey Ooms to nd Act shall seal describ- 

be directed by order of 

A, ea notice shall be taken in 

| och Coun haing such jurdiodon 

| 188. A certificate of the Court 
Certificate of appoint- 








whom and in. what manner the same are to he collect: 
avcounted for, aad to what recount they shall be’ paid, 

_(Y The High Court may, with the like sanction, 
time to time fix the remunoration to be paid to the u 
receivers, 


(3) Tuts section shall come into ti passi ing oh 
of this Act, : G3 ir a 




























Evidence. 3 ; 
117. (1) A copy ef the Gazette of India or of a Local | 
Gozettes to be evie Government, containing any notice 
donee, inserted thefein in pursuance of this. 
Act or the rules made uador this Act, shall be evidence of 
the facts stated in the notice, ; 
(2) The production of a copy of the Gazette containing 
ex’ notice of a receiving order, or of an order adjudging a — 
debtor bankrupt, shall be conclusive evidence in. all N 
Ales Bee of the order having been duly made, and of 
1 te, ee 
em 
118. (1) A minnte of proceedings at a meeting of pest 
Evidence of proceed tors under this Act, signed at the same. 
ings at mectings of or the next ensuing meeting by a per- 


creditors, son describing himself’ as, or # 
to be, chairman of the meeting at which the Be nh 


signed, shall be received in evidence without further ‘ 
(2) Until the contrary is proved, every meeting of cre. 

ditors in respect of the Broeded ings whereof & minute has 

been so signed shull be deemed to have been duly conyened 


and held, and all resolutions or proceedings had 
thereat to have been duly pe pg ¢ .. vie 
119. Any petition or copy of a petition in. ban ruptey 
Rvidence of procced- pas 
order or certifioate made by any Court — 





















Kk 
any order or certificate or copy. 































ings in bankruptey, 


of an instrament, affidavit or document made or used in ¢ 
course of any bankraptey proceedings, or other proecedi 
had under this Act, Shall if it appears to be sealed with tee’ 
seal of any Court having jurisdiction in bankruptey, or 
purports to be signed by any Judge thereof, or is certified 
asa true copy by any Registrar thereof, be reovivable in 
evidence in all legal proceedings whatever, 

120. Subject to genera] rales any affidayit may be used. 

Swearing of afida- in a Bunkruptey Court if it is sworn— 
vita, 


(LD in British Tndia, before— 
(a) any Court or Magistrate, - ; 
(6) any officer whom the High Conrt of ®& provinee 7 
may appoint in this behalf, or ay 
(c) any officer appointed by any other Court which 
the Local Government. has generally or speci- 
ally empowered in this behalf ; baa 
(2) in England, before any person authorised to adminis. 
ter oaths in Her i be High Court of Justice, 
or in the Court of Chancery of the County Pala- 
tine of Lancaster, or before any Registrar of a. 
eas Court, or before any’ officer of a Banke 
ruptey Court authorised in writing-on ‘that behalf. 
by the Judge of the Court; ¢ Bie 
(3) ia Scotland or in Treland, before a Judge Ordinary, 
Magistrate or Justice of the Peace ; and IOAN 
(4) in any other place, before a Magistrate or Justice of , 
the Peace or other person qualified to administer 
oaths in that place (he being certified to be a 
Magistrate or Justice of the Peace, or qualified as 
aforesaid hy a British Minister or British Consul _ 
or Political Agent or by a notary public), “Aa 
121. In case of the death of the debtor or his wife, or of 
a witness whose evidence has been Te- 





















matters therein deposed to, ae 
122. Evory Court having jurisdiction in ban uptoy. 
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of the signature of the 





Judge or. 





